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tuesday, jt7ly 8, 1010. 

United States Senate, 
Subcommittee on the Judiciary, 

Washington, D. C. 

The subcommittee met, pursuant to the call of the chairman, at 
10.30 a. m., in the committee room, Capitol, Senator Thomas Sterling 
presiding. 

Present: Senators Sterling (chairman), Norris, Walsh, and King. 

Senator Sterling. The committee will be in order. I will say to 
the committee that Mr. Koper, Commissioner of Internal Kevenue, is 
with us this morning, and we shall be pleased to hear from him in 
regard to the question as to where the enforcement of the prohibition 
law should be lodged — ^in what office or department of the Govern- 
ment. 

I think it will be remembered by the committee that the bill we 
have before us now, the one reported by the House, provided that the 
enforcement of the law should be in the hands of the Commissioner of 
Internal Kevenue. There are varying views, I think, in regard to 
that, and we would like to hear from the commissioner. 

STATEMENTS OF MB. DANIEL C. BOPEB, COMMISSIONEB 
OF INTEBNAL BEVENUE, MB. H. M. GAYLOBD, DEPUTY 
COMMISSIONEB OF INTEBNAL BEVENUE, AND MB. A. B. 
ADAMS, CHIEF CHEMIST. 

Mr. Roper. Mr. Chairman and Senators: In his letter dated Jime 
6, 1919, to the chairman of the Judiciary Committee of the House, the 
Secretary of the Treasury in commenting on the bill H. R. 3458, 
stated as follows: 

I beg to say that I am convinced that the Federal prohibitory laws can best be 
enforced through a prohibition commissioner, as outlined in the bill. In my belief, 
however, he and his agents and assistants should be a part of the Department of 
Justice, rather than of me Treasury Department. I say tms because the enforcement 
of prohibitory laws is in no way a fiscal matter. It depends for its effectiveness prin- 
cipEilly on the steps which will be taken in courts throughout the country by the 
Department of Justice in the punishment of lawbreakers. The Department of Justice 
has had considerable experience in enforcing prohibitory laws under the Webb- 
Kenyon Act and the Reed amendment. It therefore not only has the foundation of 
the necessary machinery for more extensive enforcement of prohibition, but tJirough 
this experience it should also be of greater assistance in making suggestions as to enforce- 
ment tnan this department can be. 

Senator Sterling. This letter from which you have quoted is from 
the Secretary of the Treasury ? 

Mr. Koper. From the Secretary of the Treasury, bearing date June 
6, 1919. It appears on page 180 of the hearings before the House 
committee. 

193 
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Senator Norris. That is from the present Secretary of the 
Treasury, Mr. Glass ? 

Mr. Roper. Yes, sir; from Secretary Glass. The letter appears in 
the hearings held by the Judiciary Committee of the House on H. R. 
3458. 

The more I consider the volume and importance of the work 
incident to the enforcement of prohibition, the more I am convinced 
of the wisdom of the Secretary in requesting that this work be not 
lodged with the Bureau of Internal Revenue. 

I earnestly hope that the committee may find it possible, and in the 
interest of proper handling of the prohibition enforcement law, to 
accede to this reauest. 

The bureau is cnarged now with the most burdensome tax problems, 
the handling of which consumes all the attention of the Commissioner 
of Internal ilevenue and his entire force, and to lodge here additional 
and irrelevant duties at this time would not only endanger the success- 
ful administration of our tax pjrogram but would also, in my opinion, 
endanger the successful administration of the prohibtion law. 

Prohibition enforcement has no relation whatever to our fiscal 
program, and I am satisfied that it could be more successfully admin- 
istered apart from the tax machinery than if associated with it. 
The character of the administrative and legal work connected with 
prohibition enforcement is entirely different, requiring on the part 
of the field officers an altogether different kind of abiUty and traimng. 

The idea seems to have become current that this bureau has a 
large force of persons, both in the bureau and in the field, who are 
well equipped for this work. Such, however, is not the case. We, 
of course, have a small unit in this bureau which has had long experi- 
ence with administrative work closely aUied to this, but which would 
be totally inadequate for prohibition enforcement. This unit will 
not be required by the Bureau of Internal Revenue for tax work 
after the enactment of the prohibition enforcement law, and could 
be readily transferred and become the nucleus of a prohibition 
enforcement bureau or imit elsewhere. This transfer would include 
the necessary number of trained chemists. 

I have brought with me our chief chemist and the deputy com- 
missioner immediately in charge of the tax on distilled spirits, who 
will be glad to answer any questions you may wish to ask them that 
might have a bearing on what I am saying. 

A large proportion of the persons in the field who have knowledge 
of this kind ot work are storekeeper-gangers, whose duties have been 
largely confined to supervising the operation of distilleries. Many 
of these are aged persons, no longer well qualified for even the Ught 
duties which they are now performing. 

We have at this time— ^that is, at the close of May, 1919 — 619 
storekeeper-gangers in actual service. 

Senator Sterling. Will you say just there, Mr. Commissioner, 
what the exact duties are of the storekeeper-gangers ? 

Mr. Roper. These storekeeper gangers supervise the operation of 
distilleries only. They are kept at the stills or at the aistilling or 
bottling places, to see that the laws relating thereto are observed. 
It is a matter only of observation which any intelligent person can 
perform, and because of this fact we have been able to continue in 
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the service much longer than we otherwise could have done, many 
persons who have passed their day of strenuous labor. 

Senator Sterling. Yes. 

Mr. Roper. We have also about 160 raiding deputies, to whom we 
should naturally refer at this time. 

Senator King. Mr. Commissioner, of course, with the passage of 
an act of Congress to enforce national prohibition, those gangers 
would cease to have any duties to perform ? 

Mr. Roper. True, Senator. I wish to say in that connection, that 
we have been earnestly endeavoring to absorb as many of these 
people as possible in other lines of work. In other words, we have 
given them opportunity to take special examinations that will transfer 
them, if equipped, into other Unes of work. Permit me to inquire of 
Mr. Gaylord now many there are on the accepted list ? 

Mr. Gaylord. I would say not over 200 to 250, altogether. 

Mr. Roper. From 200 to 300 have probably been absorbed in this 
way. On our entire list — and by ^'our lisf I mean the civil service 
list of storekeeper-gangers — ^we have left 1,201. Of these we are 
utiUzing at this time 619. The others have gradually been dispe^ed 
with in the progress of prohibition in the States. 

Senator Norris. What do those deputies do ? What is their par- 
ticular line of business ? What particular kind of men must they be 
and what knowledge must they possess ? 

Mr. Roper. About the knowledge, experience and equipment of 
a deputy sheriff. 

Senator Norris. Are they the men who try to locate the illicit 
distillers ? 

Mr. Roper. Yes. 

Senator Norris. And who travel around in that capacity ? 

Mr. Roper. Yes. 

Senator King. They are something like the deputy marshals ? 

Mr. Roper. Yes, sir. 

Senator Norris. Their services would be very beneficial in the 
enforcement of prohibition, I take it ? 

Mr. Roper, i es, sir. We have about 160 of these who could be 
transferred and form a nucleus of a field force to enforce prohibition. 

Senator Norris. Your idea would be, then, to transfer them to the 
Department of Justice from your bureau ? 

Mr. Roper. That would be my idea; or to the bureau in which 
this work would be finally lodged. 

The enforcement of prohibition is going to involve as important 
responsibility, administratively and investigatory, as that of our tax 
program, and will, during the first year or two of the history of the 
enforcement law, as well as continuously, bring to the administrative 
head a line of personal appeals which he alone must settle, and which 
no Commissioner of Internal Revenue, charged with present tax prob- 
lems, can consider with justice to both laws. 

Without intending to offer a criticism of the proposal to continue 
the collection of taxes on prohibited liquors and occupations, I wish 
to say that none of the normal tax procedure would be required after 
the prohibition period begins. These taxes will be in their essence 
penalties, and may be collected by the prohibition commissioner pre- 
cisely as he collects other penalties imposed by the law and, after 
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collection, may be turned in periodically to the Treasury as intemal- 
jrevenue receipts and so accounted for. This is the method under 
which the receipts from additional war postage have been collected 
and accounted lor, and involves no conflict of administration. 

Another consideration which seems to force the conclusion that 
prohibition enforcement does not properly belong in the Treasury 
Department is that the principle of prohibition enforcement and the 
foundation on which it rests is the securing of convictions in court. 
Neither imder the present law nor under any of the proposed acts has 
the Treasury Department the power to prosecute offenders. The 
duty of securing convictions in court rests wholly upon the Depart- 
ment of Justice. No matter how effective the work of investigating 
the violations may be, conviction can only be secured through the 
efforts of United States attorneys, acting under the direction of the 
Department of Justice. This being true, it seems plain that the 
agency which is to conduct the prosecutions and try tne cases should 
be the agency which assembles the evidence necessary for such 
convictions. 

Attorneys on whom rests the responsibility of forcing the cases to 
trial and securing convictions are tne ones who know best what evi- 
dence is effective for that purpose. Divided responsibility does not 
make for efficient enforcement of the law. As an example of the 
principle which is here involved may be taken the enforcement of the 
espionage act. No one will contend that the Department of Justice 
could have reached the effectiveness which it attained in presenting 
these cases to the court if it had been dependent for its evidence on 
some other department charged with the duty of enforcing the espi- 
onage law up to the point of actually securing conviction. To have 
provided that some other department of the Government should 
'^enforce" the espionage act, and that the Department of Justice 
should secure convictions thereunder, would have been miserably 
ineffective. 

To adequately carry out any prohibition-enforcement law will 
require not only a prohibition commissioner of unusual skill and dis- 
cretion, but will require at least three executive assistants and a legal 
adviser. I say three because of the three distinctly separate phases 
of this work. 

Senator Sterling. You are speaking of the scheme by which the 
enforcement of the law would be under the direction of a prohibition 
commissioner ? 

Mr. Roper. I am arguing now for separation from the Bureau of 
Internal Revenue, and the organization of an adequate unit 

Senator Sterling. Yes, but wholly under the direction of the 
Department of Justice ? 

Mr. Roper. Yes; wholly under the direction of the Department of 
Justice. 

Senator King. If the enforcement of the law was under the direc- 
tion of the Department of Justice, would there then be need for a 
prohibition commissioner; in other words, if the Attorney General 
should depute one of his men whom he regarded as competent to 
take charge of that, as he deputes some one to take charge oi the anti- 
trust suits, and as he will now depute some one to look after the two 
billions of dollars of claims growmg out of war contracts, which will 
involve hundreds and hundreds of suits ( 



Digitized by 



Google 



PEOHIBITING IliTTOXIOATING BEVERAGES. 197 

Mr. Roper. I should say that arrangement would be entirely 
adequate and proper. I am using the term ''prohibition commis- 
sioner^' here because it seems to have been introduced into the biU. 

Senator Walsh. An Assistant Attorney General will answer the 
purpose just as well ? . , 

Mr. Roper. An Assistant Attorney General will answer the pur- 
pose just as well. 

The three divisions of the work that have occinred to me may be 
put in this way: 

1. The scientific work, involving the granting and supervision of 
permits and the operations in the manuiacture of medicines, toilet 
waters, and the like, requiring the services of a chemist and a lab- 
oratory. 

2. "the interpretation of the law and the formulation of the regu- 
lations, together with the hearings of appeals on rulings, which we 
think would be numerous, requiring a great deal of time on the part 
of an executive head. 

3. The executive work of controlling and directing the legal and 
field forces. This, of course, assumes that the administration of the 
industrial alcohol work will be kept with the Commissioner of Internal 
Revenue. Otherwise, an additional assistant would be required to 
take charge of that particular work, which is now so rapidly growing 
tmder our new industrial needs. 

Senator Walsh. I did not quite understand that. You say that 
would assume that the commissioner would retain the administra- 
tion of the law with regard to industrial alcohol ? 

Mr. Roper. I am assuming, Senator, that the supervision of the 
naanufacture of industrial alcohol would remain with the Commis- 
sioner of Internal Revenue; that he would be permitted to follow 
alcohol continuously up to the point of knowing that there was no 
tax due, the idea being that we will endeavor to separate the tax 
program clearly and definitely from that of prohibition enforcement. 

Senator Walsh. Is there a tax on industrial alcohol ? 

Mr. Roper. Not on denatured alcohol. We do not know what use 
is going to be made of alcohol -until it actually goes into the finished 
product. 

Senator Walsh. I imdcB^tand that imder the existing system 
there is one tax upon alcohol when it goes into industrial uses and 
another tax where it is used for beverage purposes. 

Mr. Roper. Yes. 

Senator Walsh. And consequently you follow both lines ? 

Mr. Roper. We follow both lines untill it has passed from the field 
of tax possibilities. 

Senator Walsh. That present tax, then, will be continued upon 
the manufacture of industrial alcohol — alcohol for industrial pur- 
poses ? 

Mr. Roper. Yes. 

Senator Walsh. So that you will be obliged to look after one fea- 
ture of the manufacture and use of alcohol, anjrway? 

Mr. Roper. If there is a tax accompanying it. 

Senator Walsh. So long as there is a tax ? 

Mr. Roper. Yes. 

Senator King. Does that involve much machinery ? Assume that 
there was a tax levied upon industrial alcohol, and that there was 
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any considerable quantity manufactured in the United States, would 
there be much machinery in your department required to ascertain 
the quantity, for the purpose of taxation and collecting the tax ? 

Mr. Roper. What have you to say in regard to that, Mr. Gaylord ? 

Mr. Gaylord. If it were retained as it is at present, elaborate 
machinery is required. The manufacture of high-proof alcohol is 
under practically the same restrictions as the manmacture of whiskey, 
and at the distilleries now making grain alcohol, or high proof alcohol 
from 'molasses, there are the same officers and practically the. same 
extensive routine is followed as in the making oi alcohol for beverage 
purposes. 

Under the alcohol title as incorporated in your bill it will be pos- 
sible for the commissioner greatly to simplify those processes, and at 
the same time k^ep a supervision and control of the alcohol. The 
theory of taxation upon alcohol is this. The tax rests upon the 
alcohol from the moment it is manufactured; from the moment it 
comes into existence as such. The tax can only be removed from 
the alcohol by complying with certain definite procedures established 
in the law. if the alcohol is denatured so that it is unfit for beverage 
purposes, but is fit for industrial purposes, then the tax is relieved, 
and it is tax-free; and it can be withdrawn tax-free for the use of 
the United States as well as for hospitals and scientific institutions. 
Otherwise, the tax follows right along with the alcohol; and imtil the 
alcohol has been finally manufactured — I mean, finally used in manu- 
facture — we do not know whether it is taxable or tax-free. 

Senator Walsh. But in any case, in order to carry on that work 
you have to have your force of chemists, and you have to have your 
men in the field, and the storekeeper gangers, and all that kind of 
thing? 

Mr. Gaylord. We do at present. After it becomes a criminal 
offense to manufacture whiskey or intoxicating beverages, the 
manufacturer of pure alcohol or alcohol for general industrial use 
will occupy, presumably, no different status than any other manu- 
facturer. He will be simply a tax payer, and presumably an en- 
tirely reputable one, and these expensive and intricate provisions 
will not he required, and in my opmion it will be impracticable to 
continue them. 

Mr. Roper. We have worked out, Mr. Chairman, some suggestions 
along that line and submitted them to the House, and we will be glad 
to repeat them here if you desire it. 

Senator Sterling. We will be glad to hear them. 

Mr. Roper. That is on the separation of these two lines of work, 
and giving adequate supervision and adequate leeway to the manufac- 
ture of industrial alcohol. Mr. Gaylord and his assistants have 
worked this out very carefully, and will be very glad to repeat it. 

Senator King. "Hiat has been printed in the House hearings, 
you say ? 

Mr. KoPER. Yes. 

Senator King. It seems to me that we might examine those hearings 
as we desire, and so avoid the necessity of duplication. 

Mr. Roper. In line with the effort to give a general idea of the mag- 
nitude or scope of this enforcement work, I would like to continue for 
a minute. 

Senator Sterling. Yes; proceed. 
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Mr. Rof^ER. It may be said that the enforcement of prohibition 
can not be adequately performed without a great deal of educational 
work. I refer to that which will be necessary to coordinate State 
and municipal organizations and agencies with the Federal authorities 
and also the work of building public sentiment in support of this 
law. It may be said that there are three groups of population to deal 
with in this connection. 

First, those who are willing to assist, but who must be coordinated 
in order to utilize them to the best advantage. 

Second, those persons who are indifferent, but who by proper and 
legitimate educational publicity can be brought into cooperative 
service in connection with a sane administration of the law. 

Third, is that group of individuals that are absolutely hostile to the 
law, and which must be dealt with most carefully, and gradually 
brought to a proper attitude toward the enforcement of the law, 
either by persuasion, or by coercion, or both. 

To accomplish this the entire public press of the country must be 
carefully approached and properly enlisted, together wilth all the 
religious, economic, moral, and social agencies of the coimtry. 

We are here endeavoring to point out and emphasize that the 
Internal Revenue Bureau is up to its neck with problems. 

Senator Walsh. This is not a case of ''passing the buck," is it? 

Mr. Roper. I prefer to name it otherwise. Senator. I honestly 
believe that you all concur with me in the thought that the most 
important duty that the Commissioner of Internal Revenue and the 
Secretary of the Treasurv can perform at thi^f time for our country 
is to give an adequate administration of these complicated tax laws; 
to bring the people into a clearer understanding of them and of the 
principles involved; to establish in our country a higher regard for 
income taxation, and to make sure that we impress the poor and the 
rich alike with the fact that we are administering this law effectively, 
honestly, and so that the will of Congress shall be carried out, and 
that the tax burden be properly and equitably distributed. That 
requires on the part of the Commissioner of Liternal Revenue far 
more labor than simply getting in the returns to the offices of the col- 
lectors, and the office at Washington. It requires great expedition 
in proper auditing, and great vigor in prosecuting the man who has 
failed to make a return and the man who has deliberately made an 
inadequate return. 

The looking after these two classes of taxpayers and bringing 
them up to the standard of the honest taxpayer is our problem. 

Senator Norris. And then I suppose you have the third; who has 
made a mistake in his return? lou have a good many of those, 
have you not ? 

Mr. Roper. Thank you, Senator. It is just as important that we 
should deal equitably with those, and that we should return the 
amoimt mistakenly paid hj the taxpayer as well as get the money 
from those who have intentionally underpaid. 

These four classes create a volume of field and office work that is 
absolutely fundamental at this time to this system of taxation. We 
are now at the peak of this load. You require the Bureau of Internal 
Revenue this year to collect $6,000,000,000. As I see it, the thing 
that you have charged me with is seeing that all men are dealt with 
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justly in the administration of this law. To that end I have pursued 
the plan of an open-door policy, of inviting tax payers here indi- 
vidually and in groups, of encouraging organizations to appoint com- 
mittees to study these problems with us, and out of common counsel, 
to reach a common viewpoint; and having obtained a common 
viewpoint, then a cominon obiective of equitable taxation. And we 
are now beginning, through this educational and cooperative study 
method, to reach the point where we are getting the taxpayers to 
cooperate with us in reaching these several classes of tax payers and 
tax dodgers to whom we have referred. 

We are building gradually a corps of experienced technologists, 
men who are equipped by study or experience to handle these 
important auditing problems and large valuation problems, relating 
to the mining industry in its various aspects. If you now put upon 
this office another work which is just as important, because it carries 
very similar difficulties, you are going to endanger both, I fear. I 
say similar difficulties because there are sociological questions 
involved in both instances. In both cases you are endeavoring to 
briag the population of our coimtry to an appreciation of law enforce- 
ment. 

Involved in this, also, are the social and economic problems, both 
in the taxation as well as in the prohibition field. 

You will require, therefore, two distinct units, in my opinion, or 
rather units manned by two distiact officers and assistants, one of 
whom is goiag to be taxed to his utmost to devise a sane, safe, effec- 
tive, and a permanent administration of prohibition, just as the Com- 
missioner of Internal Revenue is held to a similar responsibility for 
admiaistration of the internal-revenue laws. 

Senator King. To what extent, particularly ia States that have 
prohibition, have your bureau and the officers engaged in enforcing 
your tax laws received aid and assistance from the marshals and 
deputy marshals and agents of the Department of Justice in enforcing 
prohibition laws ? In other words, is it not a fact that in the States 
that now have prohibition, particularly, the forces under the juris- 
diction of the Department of Justice have materially aided ia seeking 
out those who have violated Federal statutes, and have taken, in part, 
the burden from your hands, or at any rate have familiarized them- 
selves with such duties as a new prohibition statute would devolve 
upon your department or upon them ? 

Mr. Roper. It certainly seems safe, Senator, in answering your 
question, to say that the Department of Justice has effectively 
administered the Webb-Kenyon law and the Reed amendment, and 
has built up a force of deputy marshals and other officers who have 
done that work well, and who have, as you say, effectively cooperated 
with us in many instances in our own work. 

Mr. Gaylord, can you give any information on that? 

Mr. Gaylord. It is quite generally true that the Department of 
Justice officers do assist our officers in that type of raiding, con- 
tinually. 

Senator King. So that if that work were transferred to that depart- 
ment, it would not be new to them ? 

Mr. Gaylord. No, sir. 

Senator King. They have men equipped to do it ? 
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Mr. Gaylord. Yes. They are better equipped than we are. We 
have 25 or 30 of our men who have ingenuity enough to equip them 
for that work. The balance of the men have not sufficient mitiative; 
they simply follow a leader. 

Senator Sterling. The value of the proposition that enforcement 
should be imder the Commissioner of Internal Revenue is this, I 
think, that each of the bills has fixed a maximum per cent of alcohol 
which could be used without making the liquid an intoxicating 
beverage, and they have thought that the office of the Commissioner 
of Internal Revenue had men who, for taxation purposes, of course, 
were continually making examinations and tests to nnd out whether 
any product contained more than one-half, of 1 per cent of alcohol. 
If it contained more, as I understand it, it was taxable. That, I 
think, is the foundation, largely, for the suggestion that enforcement 
should come under the jurisdiction of the Commissioner of Internal 
Revenue. 

Mr. Roper. Let me review one or two points, at the expense of 
repetition. 

Senator Walsh. Before you do that, let me say, also, that this 
consideration would address itself to some minds : 

The production of alcohol for these various legitimate purposes in 
industry, for use in industry, for use in the preparation of drugs and 
medicines, and for use in these various flavoring extracts and various 
waters, has increased marvelously, particularly for industrial uses, 
and of course we can not afford to arrest progress in that direction, 
^ven though we had the power, by putting any undue restrictions 
upon the production of alcohol for these various purposes. Now, the 
Department of Justice is concerned with the prosecution and punish- 
ment of law breakers. Is it just exactly rignt to ask a man who is 
engaged in a perfectly legitimate business, who is a perfectly reputable 
man, who has not a thought of violating the law — is it quite right to 
send him up to the Department of Justice to get permission to do 
business ? 

Mr. Roper. Senator, with regard to industrial alcohol I wish you 
would permit Mr. Gaylord to explain the differentiation which we 
have endeavored to make between these operating units, one for the 
enforcement of prohibition and the other for the manufacture and 
disposition of industrial alcohol. 

Mr. Gaylord. In answering your inquiry, if I clearly understand 
it, Senator, it will be necessary, of course, wherever you place 
prohibition administration, that there should be a part of the force 
whose work is executive rather than legal. The granting of permits 
and the handling of reports and getting the significant materials from 
them, all of that character of work is, of course, executive rather than 
leffal, and will have to be done wherever prohibition administration 
is nandled; but I do not think that that is a really sound reason why 
it should not be in the Department of Justice. The end to be 
achieved is the establishment of prohibition, and essentially, it seems 
to us, that is a matjber of legal administration. 

Senator Sterling. Yes, but the Department of Justice would have 
to have an extra force, would it not, for the purpose of doing this 
executive work of which you speak ? 
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Mr. Gaylord. Yes, that is true. Any bureau would have to have 
a special force to handle it. 

Senator Norris. How do you determine, in any given case, whether 
a product manufactured is one that req[uires payment of tax or 
otherwise ? 

Mr. Gaylord. It is determined according to the percentage of 
alcohol. Of course the percentage of one-hafl of 1 per cent of alcohol 
was fixed originally when near beers began to be made. Before that 
all beers had always been classed as fermented liquors. The manu- 
facturers of near beers began to raise with our office the point that 
these near beers were not intoxicating liq[uors and should not be 
subject to a tax intended by Congress to apply to an intoxicating 
liquor. 

Senator Norris. You reached an arbitrary decision, eventually ? 

Mr. Gaylord. Yes, sir. 

Senator Norris. By which you drew the line according to the 
ampimt of alcohol in the product. How did you do that ? 

Mr. Gaylord. We recognized the fact that these near beers were 
not contemplated to be taxed upon the same basis as beer, but at 
the same time our chief interest was to save the revenues, and after a 

feat deal of argumentation and discussion, covering many months — 
should say more than a year — the then commissioner decided that 
if the resultant products contained less than one half of 1 per cent of 
alcohol they would be considered not fermented liquors within the 
meaning of the law re:(uiring the payment of beer tax, and the manu- 
facturer would not be liable to that. tax, or to the special tax as a 
dealer in malt Uquors. The standard was not reachea at all by con- 
sidering, really, whether the near-beer was or was not intoxicating. 

wSenator Norris. That was one of the things that I wanted to find 
out. 

Mr. Gaylord. The standard was put low with the intention of 
saving as much tax as possible. 

Senator Norris. Could you tell us, from your knowledge of the 
subject, whether a beverage containing one-half of 1 per cent of 
alcohol is intoxicating ? 

Mr. Gaylord. Dr. Adams, would you attempt to answer that ? 

Mr. Adams. I would not. 

Senator Norris. I do not know that this has anything to do with 
the question we are considering, but it is one in connection with which 
we are going to have considerable disagreement, perhaps. 

Mr. Gaylord. I have heard a great deal of statement, in the last 
six months, with regard to the matter, but none of sufficient scientific 
accuracy to be considered determinative of the matter. 

Senator King. Another matter, as to which Senator Walsh pro- 

Sounded a question: Suppose we pass a prohibition statute which 
evolves on the Department of Justice the enforcement of it. Now, 
tell us what the taxation department would have to do in the super- 
vision of alcoholic Hquids that are manufactured throughout the 
United States. Assume that some may be manufact\u*ed for bever- 
age purposes illegally, but that the great majority are manufactured 
for commercial or industrial purposes. Just what difference would 
there be in your administrative duties ? 
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Mr. Gaylord. Here is the clear line of demarcation, I think. 
There are certain preparations made with alcohol which, as they are 
now made and normally made, could be converted into beverages 
without material diflficufty. As to all of those preparations, the tax 
is paid before that manufacture begins. They withdraw alcohol from 
the distillery to use in that manufacture, and the tax must be paid 
"before the alcohol leaves the distillery. It is paid by the distiller. 
It is taxed at the non-beverage rate, upon the assumption that these 
succeeding preparations are not to be used as beverages but are to be 
used as legitimate commercial articles, such as legitimate toilet waters, 
and flavoring extracts and medicinal compounds. But that tax is 
paid by the distiller when he sells the alcohol to the manufacturer of 
those preparations; so that, once it has passed the distillery, if the 
manufacture is bona-fide, the taxing interest does not follow it at 
all — the taxing bureau has no further interest — ^unless, when it gets 
upon the market, it is found that it has not been manufactured or nas 
not been distributed in a bona fide way, but has actually been sold 
as a beverage, in which case there is an additional tax due. But the 
collection of that tax is like the collection of a penalty; it simply 
consists in the assertion and collection of additional tax. 

In such a case, if the taxes remain during the prohibition period 
at the beverage rate upon intoxicating liquors, the prohibition 
bureau charged with following these preparations and seeing that 
they are not abused either in tne manufacture or sale, would simply 
report to the commissioner that the fact had been established that a 
certain preparation had been made or sold as a beverage, and accord- 
ingly an additional tax would be due. Now, there would be two 
alternative procedures, either for the internal-revenue commissioner 
to assess and proceed to collect the additional tax, or for the prohi- 
bition commissioner to collect the tax as he would collect a penalty, 
and turn it into the Treasury as he would turn in other penalties: 
precisely as, during the war, an additional postal rate nas been 
collected and the Postmaster General has turned the money into the 
Treasury. 

Senator Walsh. You say for the prohibition commissioner to 
collect that additional tax. There is no trouble about that, because 
the Department of Justice collects all fines now. 

Mr. (jaylord. The Department of Justice collects many penalties 
that we are not able to collect. Having collected the tax, he would 
simply turn the tax into the Treasury. 

Senator Sterling. The man who made use of such alcohol for 
the manufacture of a liquid for beverage purposes would be guilty 
of violation of the prohibition law. 

Mr. Gaylord. But that case does not represent the normal case. 
It represents only the abnormal or exceptional case. Ninety-nine 
out of a hundred, or a very much larger percentage than that, of the 
manufacturers, are going to conform to the law, and they are not 
going to be law violators; and they are not going to be liable to this 
additional tax. 

Senator Walsh. But you still would be in this situation: Here is a 
man who has a distillery in which he was manufacturing whiskey 
and putting it on the market. He now manufactures nothing but 
alcohol, in the same place, with the same machinery. He produces 
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only alcohol. Now, when the manufacturer, the druggist, or th 
manufacturer of drugs, or the party who desires to use alcohol fo 
industrial purposes, goes to him to buy alcohol, under the existing 
law the distiller will have to pay the tax before it goes out.. 

Mr. Gaylord. Exactly. 

Senator Walsh. So that even though we put this whole thing 
under the Department of Justice, you will still nave to have a store- 
keeper ganger at the distillery, and you will stiQ have to see that 
that tax law is not evaded. 

Mr. Gaylord. True. 

Senator Walsh. And you will have to have a force in the Bureau 
of Internal Revenue to carry on that work, will you not ? 

Mr. Gaylori). Yes, sir; to collect the taxes upon the product of 
the distiller himself, provided his product is used for taxable pur- 
poses. Of course, he could always sell his product to the United 
States Government or to a denaturer without tax. 

Senator Walsh. Yes. That which goes to the hospitals does not 
pay any tax at all: and you would have to have a man there to see 
that when a consignment of alcohol went out it was going out under 
conditions that would require the payment of a tax, or that it was 
goiug out under conditions that would not require the payment of a 
tax. In other words, you would still have to maintain supervision, 
would you not 

Mr. Gaylord. To a degree. 

Senator Walsh (continuing). Over every manufactory of alcohol 
in the country ? 

Mr. Gaylord. To a degree; yes.« 

Senator Sterling. Have you any idea how many manufacturers 
of alcohol for industrial purposes on any great scale there would be 
after this prohibition law goes into efifect ? I think that is pertinent 
along the line of how much you might expect to reduce your force 
by the enactment of a prohibition law. 

Mr. Gaylord. It is impossible to give an approximate figure. 

Mr. Roper. May I ask this question to refresh his memory ? 

Senator Sterling. Yes. 

Mr. Roper. Are many of the manufacturers or distillers applying 
for permits for the manufacture of industrial alcohol ? 

Mr. Gaylord. You mean the whiskey distillers? 

Senator King. Not the brewers. 

Mr. Gaylord. There have not been such communications, as 3ret. 
Of course, brewers who make near beer are very largelv qualifying 
as distillers, because in the process of makiug near beer tney produce 
alcohol. TTiey make a product that has alcohol above one-half of 
1 per cent. Under the old processes they used to waste that into 
the air; but now, in the process of distilling, when the alcohol is 
separated they can collect it and dispose of it as high-proof spirits. 

Senator Walsh. That is a question that we were discussing here 
a while ago, Mr. Chairman. 

Senator Sterling. Yes; there was some informal discussion 
before the committee went into session, as to the manufacture of 
wines and the taking of the alcohol out of wine: and cider was also 
mentioned. When manufactured and put into cold storage, sweet or 
unfermented cider in course of time develops alcohol in excess of 
one-half of 1 per cent. 
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Mr. Gaylord. That may be because the cider manufacturers have 
not done what the cereal beverage manufacturers have done, had 
chemists to work on the problem for a considerable time. Their 
chemists have developed ways to dealcoholize the fermented product 
of cereals, and there is no reason that I can imagine that such a thing 
can not be done with cider, either to develop fermentation and take 
the alcohol out, or to arrest permanently the fermentation. 

Senator Norris. So that it will not take place ? 

Mr. Gaylord. I beg your pardon ? 

Senator Norris. lou mean to permanently arrest fermentation^ 
so that it will never take place ? 

Mr. Gaylord. I do not see why that is not possible. It has never 
been done, but it is a matter for chemists to determine, whether it 
can or can not be done; and I think at the present time, considering 
the developments that have been made in that tvpe of chemistry 
recently, it is almost inconceivable that it can not be done. 

Senator Sterling. There was a statement made by a representa- 
tive of the apple industry of the State of Washington, to the effect 
that when the cider is put into cold storage, it has at that time less 
than one-half of 1 per cent of alcohol, but that invariably, by the 
time it reaches the consumer in the East, where it is shipped, it has 
developed from seven-eighths to 1 per cent of alcohol. 

Mr. Gaylord. I think, as a matter of fact, it frequently reaches 
the consumer with even a higher percentage than that. Of course, in 
the present development of the cider industry there does not appear 
to be any way of preventing that subsequent change, unless the 
cider is put up in sterilized and sealed containers 

Senator King. Excuse me; if you will permit me to change the 
subject for a moment, I want to ask who enforces the oleomargine 
law? 

Mr. Gaylord. The Commissioner of Internal Revenue. 

Senator King. Woidd not the enforcement of the industrial- 
alcohol law — if I may be permitted to use that expression — ^be some- 
what analogous to the enforcement of the oleomargine law, and can 
you see any reason why the same agency shoidd not enforce both ? 

Mr. Gaylord. As to industrial alcohol I think it would be. 

Senator Sterling. The bill which provides for the enforcement of 
the law under the war-time prohibition act and the constitutional 
amendment, and which provides also for a prohibition commissioner, 
leaves the enforcement of the industrial-alcohol provisions to the 
Commissioner of Internal Revenue. 

Mr. Gaylord. We have thought that that was right because of the 
fact that in the overwhelming majority of cases the relation of the 
Government to those manufacturers will be expressed in terms of 
taxes due and not in tax evaded. 

Senator King. Why should not the same agency that collects the 
tax enforce the entire statute as to alcoholic liquors, whether for 
beverage purposes or industrial purposes; and can you draw a line 
between tne mdustrial part of the law and the beverage part of the 
law? Can you do that logically and clearly? 

Mr. Gaylord. We have felt that we coidd, because of the fact, as^ 
I have said before, that when alcohol is used in general industry the 
question involved is essentially a question of tax. Now, when 
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alcohol is used in these various preparations to which you refer, the 
tax has been paid before it gets there, the tax has been paid at the 
distillery, and our taxing interest ceases at the distilleries. That is 
true in the overwhelming majority of cases. After it is made into 
these preparations the question then that the Government is inter- 
ested m IS, is it going to be used as intoxicating liquor, and the 
Government, as I see it, has no other interest in it, because the tax 
has been paid before it gets there; and if it is manufactured in accord- 
ance with an authorized formula so that it is unfit for use as a 
beverage, and it is not actually used as a beverage, the Government 
has no interest in it whatever. The sole interest of the Government 
in following the alcohol after the tax has been paid, and when it is 
manufactured into these medicines and extracts, is simply to deter- 
mine whether the prohibition law has been evaded. 

Senator Walsh. Let me inquire there, is there any considerable 
sentiment which might indicate an abandonment of the tax on 
alcohol for use in industry and the arts, so that you would get rid of 
that altogether? Perhaps you could speak more definitdly about 
that, Mr. Roper. 

Mr. Roper. As I imderstand your question, Senator, it is, is the 
use or the demand 

Senator Walsh. Is it likely that the necessity under which you 
now rest, to look after and superintend the manufacture of alcohol 
for industrial purposes and for use in the arts, will be only temporary ? 
Is it likely to oe abandoned ? 

Mr. Roper. I do not feel so, Senator. 

Senator Walsh. You do not ? 

Afr. Roper. I feel that is going to expand. 

Senator Walsh. I do not mean, will the business expand; but the 
question is, when we do not permit the naanufacture of alcoholic 
hquors for beverage purposes will we continue to impose a tax — 
wnat might be called a consumption tax — on alcohol, and why should 
that particular article be singled out as the object of a tax any more 
that any other product ? 

Mr. KoPER. My feeling is that we should encourage this industry 
by not taxing it. It is now a competing fuel to gasoline, and has been 
recently proved to be a successful competitor. I am inclined to think 
alcohol snould be relieved of taxation, for whatever purpose used, 
especially for industrial and medicinal uses. 

Senator Walsh. What is the tax now? 

Afr. Gaylord. On denatured alcohol that is used for fuel there is 
no tax. The nonbeverage rate of tax on the alcohol that is to be 
used in patent medicines, etc., is $2.20 a gallon. 

Senator Walsh. Take alcohol that is used industrially. Suppose 
somebody wants to run an automobile with alcohol. 

Mr. Gaylord. That would be, invariably, denatured alcohol. 

Mr. Roper. If it is denatured, it is not subject to tax. 

Senator Walsh. But let us take it for use in drugs. It is not 
denatured there. Also it is put upon the market for many household 
piuposes, and it is not denatured. 

Mr. Gaylord. Technically, much of that alcohol is not denatured; 
but as a matter of fact it is prepared in some way that is equivalent 
to denaturization. 
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Mr. Roper. Please let the chemist, Dr. Adams, answer that 
question. 

Mr. Adams. If I miderstood Senator Walsh, I would say the alcohol 
is not denatured but it is not beverage alcohol. There is a tremend- 
ous volume of alcohol used for solvent purposes, which is the purpose 
of it in flavoring extracts. 

Senator Walsh. Thertf is no tax on denatured alcohol, and nothing 
but the denatured alcohol is used, as we might say, in industry ? 

Mr. Adams. No, sir. 

Senator Walsh. Then, practically the only thing that will bear 
the tax is the alcohol that is used m the manufacture of drugs and 
in flavoring extracts and in perfumes ? 

Mr. Adams. I think that will cover the large croups; yes, su\ 

Senator Walsh. Then the tax on those would not be considerable, 
would it ? It is really inconsequential, is it not ? 

Mr. Gatlord. During the last fiscal year, although the figure is 
not complete and definite, it would seem as though we womd not 
have collected over $30,000,000 on nonbeverage alcohol. 

Senator Walsh. That is more than I thought it was. 

Mr. Gatlord. There is a very extensive use, 'of coiu^e, in those 
particular ways. 

Mr. Roper. I think it would be well to state at how many places 
denatured alcohol is now being produced — that is, alcohol for mdus- 
trial purposes. 

Mr. Gatlord. You mean at how many places it is actually b^ing 
denatiu*ed ? 

Mr. Roper. Yes. 

Mr. Gatlord. I do not know how many there are. 

Mr. Adams. I should say 12 distilleries are producing denatured 
alcohol. 

Senator Sterling. Twelve ? 

Mr. Adams. Yes, sir. That is not exact, but I think that will about 
cover it. 

Senator Sterling. Can you state where they are ? 

Mr. Adams. One is at Boston, one at New York, there is the largest 
one in the world at Baltimore, there is one in the District of Columbia, 
one at New Orleans, one at Peoria, one at BurUngton, N. J., and one 
at Philadelphia. 

Mr. Roper. There is one at St. Louis, is there not ? 

Mr. Adams. There is none at St. Louis. 

Senator Walsh. Those are all very considerable estabUshments 
representing a very large investment ? 

Mr. Adams. With one exception, they are very large establishments. 

Senator Walsh. At the time we passed the act, I remember very 
distinctly that the hope was held out that it would result in the 
estabUsmnent of many small manufactories all around the country; 
in fact, that in the rural towns little manufactories would start up, 
and that it would afford a local market for great volumes of potatoes, 
for instance, and other things of that kind could be utilized. Was 
that hope without basis in the first place, or, if it had any basis, what 
is the reason that it has not been reahzed ? 

123873— 19— FT 3 2 
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Mr. Adams. It is my opinion that that hope was not without basis. 
I think there was basis for it, but there were conditions in the country 
that prevented it from going through. Such a condition did exist in 
Germany, where there is intensive cultivation of the soil and the dis- 
tances for transportation are short; and methods of conservation are 
practiced in Germany that are all new things in this coxmtry. My 
idea is that we have gone to the large centralized affair, a large manu- 
facturing establishment, so that it has become a race between cost 
and transportation. I think it is hard for a Uttle fellow to make 
alcohol on account of the expense of the equipment, under our present 
alcohol law which provides that the proof shall be 180. You can not 
build such a still for less than $10,000 and make 180-degree material. 
That is one thing. Of course, under the law of 1913 we tried to 
remedy that by dlowing a farmer to make low proof, collect it, and 
then send it to a centrauzed plant which would have this expensive 
still. There may be a few of those people in the country, but 1 think 
there is no one in this country who is making what I would call the 
low wines. 

Senator Walsh. In view of the enactment of the prohibition law 
and the stringent laws we are going to make for the enforcement of 
that and prevention of the manufacture of alcohol for beverage pur- 
poses, would it be possible safely to liberahze the denatured alcohol 
act so that smaller establishments might be encouraged ? 

Mi. Adams. I think it would be safe if the commissioner is given 
the authority to handle these establishments. 

Senator Walsh. That is, the requirement would be to amend the 
act so as to reduce the proof required — the proof of the spirits ? 

Mr. Gaylord. We are submitting a recommendation, in the rec- 
ommendations brought up by the commissioner, that in making de- 
natured preparations, alcohol of less than 160 degrees proof can be 
used. Our idea in doing that was that if there are spirits m anybody's 
hands that can be denatured suitably so that they are perfectly safe, 
so a^ to absolutely xmfit them for use for beverage purposes, it should 
not be necessary for the manufacturer to go through the expensive 
process of raising the proof and then denaturing, but they should be 
manufactured without that. 

Senator Walsh. Would that go in the provisions of this bill ? 

Mr. Gaylord. Yes. 

Senator Walsh. So that that would be allowed? 

Mr. Gaylord. It would allow the denaturization of the lower spirits. 

Senator Walsh. That would operate as an amendment of the de- 
natured alcohol act ? 

Mr. Gaylord. Yes, sir. 

Senator Sterling. You speak of these 12 institutions which are 
engaged in the manufacture of denatured alcohol. Do they also 
produce an undenatured alcohol ? 

Mr. Gaylord. Yes; we were speaking of the plants where the al- 
cohol is denatured. 

Senator Sterling. Oh, yes; but do they also manufacture for in- 
dustrial purposes a nure alcohol that is not denatured ? 

Mr. Gaylord. I tnink all but one do. 

Mr. Adams. All but two. 
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Senator Sterling. All but two manufacture alcohol that is not 
denatured, and put it upon the market ? 

Mr. Gaylord. All manufacture denatured alcohol and all but two 
produce and denature it themselves. 

Senator Walsh. Doctor, there will be a very large quantity of 
spirits of various kinds on hand, will there not, when this act goes into 
effect? 

Mr. Adams. Yes, sir. 

Senator Walsh. Can you tell us about how much, for instance, of 
distilled spirits ? 

Mr. Adams. I think it is seventy or eighty million gallons. 

Mr. Roper. I have the exact figures here. 

Mr. Gaylord. About 68,000,000 gallons, net. That is allowing for 
shrinkage. And it is beverage. 

Senator Walsh. Beverage alcohol ? 

Mr. Gaylord. Beverage spirits. 

Senator Walsh. Can that be treated so that the alcohol will be 
extracted and denatured or otherwise be made available for indus- 
trial purposes ? . . . . 

Mr. Adams. Yes, sir; it will simply become a question of cost, in 
competition with the alcohol produced from cheaper materials. The 
only difficulties that I can see in that, where there is a small distil- 
lerv, we will say, down in Kentucky, 40 miles away from a large 
still, would be the cartage of the whisky in to the big still. That is 
one difficulty that I can foresee, from a conservation standpoint. 
In Louisville, Ky., it would be no trouble and a very small expense, 
because there they have a verv large amount of whisky in storage 
within the city limits, and they nave two or three of these large stills. 

Senator Sterling. Would you say, Dr. Adams, that this might 
be manufactured into denatured or industrial alcohol without a great 
loss to the owners of the beverage liquid ? 

Mr. Adams. I do not know how to figure the loss. The whisky 
man, you know, figures his whisky as worth so many dollars a gallon. 

Senator Sterling. I know. 

Mr. Adams. But you take the aged whisky, which is 4 years old, 
and it has a value because it has lain there. I mean, it has cost him 
money in addition to his operating costs. It has cost him money to 
keep that whisky. And, furthermore, it has evaporated to a certain 
extent. So his initial cost has crept up. Whereas the alcohol dis- 
tiller has only the initial cost to contend with. Of course, to distill 
the whisky would be better than to let it stay in the warehouse. If 
it stays in the warehouse there will not be anything left in the course 
of years. 

Mr. Roper. The chairman would like to know about what would 
be the cost of redistilling in these large distilleries. 

Mr. Adams. I think if the expense of cartage is not too much, the 
whisky could be redistilled into high proof alcohol for about 10 cents 
a gallon. Of course, that is only an estimate, but I think if the 
expense of transportation is not too great whisky can be redistilled 
fur 10 cents a gallon. Alcohol to-day can not be made for less than 
'65 cents a gallon, and alcohol is very low, even now. 

Mr. Gaylord. Of course that whisky costs much more money. 
If I understand what you are trying to bring out, if for any reason 
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the war prohibition period should cease along in October and with- 
drawals from bonded warehouses of beverage spirits could be again 
legally resumed, there would be a sufficient reduction, we think, of 
this amount to be left in bonded warehouses on January 16 so that 

{)robably it will all, in the course of a very few years, be disposed of 
or the legitimate, nonprohibited purposes — medicinal uses, for in- 
stance. 

Mr. Roper. Not including exports. 

Mr Gaylord. Exports, of course, will be illegal after January 16. 
But that would, of course, take care of probably whatever old and 
good whiskies were left in bonded warehouses. 

Senator Walsh. Good whiskies ? 

Mr. Gayt^ord. And then the ^reen whisky, it might prove possible 
to denature and use it in some industrial way. By ^'good whisky'' 
I mean, of course, whisky of suitable proof and purity for medicinal 
purposes. 

Senator Sterling. The only question in my mind was as to what 
loss might be sustained by men who are now the owners of whisky, 
by reason of the enforcement of the prohibition law, they being per- 
mitted to redistill their liquor and use the alcohol for industrial 
purposes. 

Senator Walsh. Let us reduce it to a concrete illustration. Let 
us take a gallon of whisky before these high prices prevailed, let us 
say about two years ago. Most of it was manufactured prior to that 
time. 

Mr. Adams. With the tax? 

Senator Walsh. Less the tax, of course. 

Mr. Adams. I can not give you that, but these figures may help you. 
I know the figures of about eight years ago. The ordinary whisky 
sold ''at the worm'' for 25 cents a gallon. The average storage 
charges were about 25 cents a year. 

Senator Sterling. Twenty-five cents a gallon ? 

Mr. Adams. No, that is too much; 5 cents a gallon a year for 
storage charges. The average whisky sold at the worm for 25 cents 
a gallon. Anyone could buy five barrels of whisky on a warehouse 
certificate. Many of the distilleries were operated that way. 

Senator Walsh. That does not yet give me a very clear idea about 
it. Suppose two years ago I went down to Lexington, Ky., and I 
wanted to buy a barrel of whisky, and I went to the distillery or the 
warehouse there, and bought a barrel of whisky, how much would 
I have had to pay for that whisky a gallon, less the tax? 

Mr. Adams. What would be the age of that whisky ? We will say 
four years ? 

Senator Walsh. Say the ordinary age. 

Mr. Adams. You could have obtained a very good grade of whisky 
for $2 a gallon. 

Senator Walsh. Does that include the tax ? 

Mr. Adams. Tax free. 

Senator Walsh. Two dollars. Now, of that $2, if the whisky was 
4 years old, at 5 cents a gallon a year for storage, 20 cents would be 
for storage ? 

Mr. Adams. Yes. 

Senator Walsh. Let us say 40 cents. That would be $1.60. He 
had a commodity that was worth $L60. 
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Mr. Adams. Excuse me for interrupting you, but the loss would 
have been fully 15 per cent by evaporation. 

Senator Walsh. Yes; well that would not make any difference. 
He had a commodity at that time that was worth $1.60. 

Mr. Gatlord. That has been covered in the selling price. 

Senator Walsh. All right. Let us take that, now, and reduce it to 
alcohol. How much alcohol will a gallon of whisky produce ? 

Mr. Adams. A gallon of whisky would produce half a gallon of 
alcohol — about six-tenths of a gallon of alcohol. 

Senator Walsh. Very well. That alcohol would now sell for how 
much — that gallon of alcohol minus the tax ? 

Mr. Adams. About 41 cents. 

Senator Walsh. About 41 cents; and of that it costs him 10 cents 
a gallon, as I understand you, to redistill? 

Mr. Adams. Yes. 

Senator Walsh. That is, net, 31 cents; so that the commodity has 
been reduced on his hands in value from say, $1.60, to 31 cents. 

Senator Sterling. Is there anything else that could be manufac- 
tured out of that whisky ? Are there any by-products, aside from the 
pure alcohol, that he gets when it is distilled? 

Mr. Adams. No, sir; the only thing in the whisky besides that 
alcohol woidd be a very small percentage of flavoring bodies and 
colorinsj material extracted from the wood. 

Mr. Roper. The chairman would like to know to what extent is the 
whisky being withdrawn — that is, what average annual quantity — 
for these purposes. 

Mr. Adams. That is, for flavoring purposes and medicinal purposes ? 

Senator Walsh. For nonbeverage purposes? 

Mr. Roper. Yes; how long would it take to exhaust the supply, 
is what the Senator would hke to know. 

Senator Sterling. Yes; I would like to know that. 

Mr. Gaylord. We have not got that figured at all, so far as I know. 

Mr. Roper. I have not seen it. But have you any idea of the total 
quantity being used annually for these nonoeverage and medicinal 
purposes ? 

Mr. Adams. I have not, Mr. Roper. 

Mr. Gaylord. It would be about 12 miUion gallons, indicated by 
the tax collected. 

Mr. Adams. I understood from Mr. Roper that it was beverage 
spirits. 

Mr. Gaylord. We collected about $30,000,000. That would 
indicate that it would be 12 millions, approximately. 

Mr. Roper. Take 12,000,000 gallons annually out of your four 
years' supply. Now, Air. Chairman, in the hope of being of the 
greatest amount of assistance, these gentlemen have analyzed the 
various provisions of the bill, which we will leave with you, unofficially, 
for such use as you can make of them. 

Senator Sterling. Verv well; and we are very much obhged to 
you, Mr. Commissioner, for your interest and for your statement, 
as well as to Dr. Adams and Mr. Gaylord. 

Mr. Roper. We are very much obhged to you. We would be very 
much more obhged to you if you can reheve us of this responsibiUty. 

Senator Sterling, it is quite difficidt. 
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Mr. Roper. However, if it can not be done, we are good soldiers, 
and the Bureau of Internal Revenue will do the best it can to faith- 
fully enforce prohibition. 

Senator Sterling. I wish to put in the record a letter from Samuel 
Gompers, president of the American Federation of Labor, together 
with an inclosure, it being the statement of the special investigator 
who, it is claimed, examined the conditions at Detroit, particularly 
in regard to the effect of nrohibiting the sale of wine and beer, whick 
statement is also valuable for the information it gives concerning 
socialist and Bolshevist activities. 

I hand to the reporter a copy of the letter and communication 
referred to, the original having been, at the request of the Department 
of Justice, turned over to the department. 

(The letter referred to is here printed in full, as follows-) 

American Federation op Labor, 

Executive Council, 
Washington, D. C.y July 1, 1919. 
Hon. Thomas Sterling, 

• Senate Judiciary Committe, Washington, D. C. 
Dear Sir: A man of experience and reliability has just submitted to me a report 
of his observations and investigations in Detroit and elsewhere. He infOTms me that 
the purpose of his submitting the report to me is to meet the remarks made in Congress 
challenging the accuracy of my statements before the Senate Judiciary Committee 
on June 14. 

Because of the importance of the statement, I respectfully submit the same to your 
consideration and the consideration of the Judiciary Committee and if possible to 
have it made part of the record of the hearings upon the subject of "prohibition." 
Very respectfully, 

Samuel Gompers, 
President American Federation of Labor. 



(The communication referred to is here printed in full, as follows:) 

A certain Congressman from the West has seen fit to challenge, on the floor of the 
House, the correctness of my statement that depriving the American workingman of 
his glass of beer tends to promote industrial imrest and discontent. In this connec- 
tion I have in my possession a detailed report, made by a special investigator, upon 
conditions in Detroit, Mich., a city with a population of something like a million 
souls, the largest city imder prohibition. Michigan went "dry" in May, 1918, which 
means that Detroit has for practically 14 months been what is verbally termed " dry." 

Prior to this period, repeated efforts were made by the I. W. W. to gain foothold in 
that city, but its propaganda and organization efforts among the automobile workers 
resulted in complete failure. In the year and two months since prohibition went 
into effect the alteration in Detroit conditions has been amazing, not to say sinister 
and threatening. 

Immediately prohibition was ushered in I. W. W. organizers invaded Detroit and 
opened headquarters. Since then affiliated locals have been organized in various 
wards. During the past winter hundreds of meetings have been held all over the 
city in various halls and meeting places and the work of radical organization proceeded 
apace. 

An I. W. W. organizer told the investigator that while all efforts to organize Detroit 
prior to prohibition had proved futile, the progress since it went into effect had been 
strangely easy. Workmen who formerly had shown little or no interest in the move- 
ment now attend the meetings regularly, listen to the speakers and eagerly receive 
and take to their homes I. W. W. leaflets, newspapers, and books. What goes on in 
Detroit, now occurred in St. Louis County, Minn., two years ago, after that coimty 
went "dry." The I. W. W. never succeeded in organizing the miners of the Mesabe 
Ran^e, in St. Louis County, so long as the county remained wet. Once prohibition 
obtamed the I. W. W. organizers and speakers invaded that section and to-day the 
miners of St. Louis County are organized in the ranks of the I. W. W. 
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What happened in the Mesabe Range is now happening in Detroit. I. W. W. 
memberships and donations for propaganda work are marching merrily along in that 
community, and there is no lack of sinews of war to promote the radical cause, pay 
for organizers and speakers, and for halls and meetings and conferences. Here is a 
partial list of the radical oreanizations qf Detroit, and its immediate vicinity who, 
It is asserted at Detroit I. W. W. headquarters, are in open or secret sympathy with 
I. W. W. doctrines: ^ 

ORGANIZATIONS. 

City Central Committee, first and third Mondays, House of Masses. 

Bohemian, First Saturday, comer St. Antoine and Erskine. 

English 1, Wednesdays, 140 First Street. 

*Enelish 2, Thursdays, House of Masses. 

*E8thonian, First and third Sundays, 3 p. m., House of Masses. 

Finnish, Sunday, 3 p. m.. Social Turner Hall. 

Hungarian, fourth Sunday, 2 p. m., 514 Gratiot Avenue. 

Hungarian (Delray). 

^Hungarian (Highland Park). 

Y. P. S. L. Circle 1, every Friday night, 174 Michigan. 

Y. P. S. L. Circle 2, 

Y. P. S. L., Circle 3, every Friday, 313 Hastings. 

Y. P. S. L., Circle 4, everj' Tuesday, House of Masses. 

Y. P. S. I.., Circle 5, every Thursday, 387 Ferry Avenue. 

Y. P. S. L., Circle 6. 

Y. P. S. L., Circle 7, Friday, 205 La Bella Avenue, Highland Park. 

♦Jewish (Oakland), Thursday, 93 Delmar, Labor Lyceum. 

Jewish (Northeast), Sunday afternoon. Steins Hall, Hastings. 

♦Jewish (Hastings), Sunday, 3 p. m., Utopia Hall. 

Lettish, second and fourth Simdays, House of Masses. 

♦Liebknecht, Wednesdays, House of Masses. 

Lithuanian Ladies' Progressive Association, Branch 17, second Sunday afternoon. 
House of Masses. 

Lithuanian, every Sunday afternoon. House of Masses. ' 

Polish Workmen^s Club, 1689 Michigan Avenue. 

Polish West Side, first and third Sundays, 1008 Buchanan. 

Polish Eighteenth Ward, second and fourth Sundays, 1648 Central. 

Polish No. 137, fourth Sunday, 11 a. m., Dom Polski, Forest. 

♦Polish Eleventh Ward, first Sunday, 1090 McDoug^l. 

Polish Thirteenth Ward. 

♦Russian No. 1, Simdays, 12 a. m., 46 Copeland. 

♦Russian No. 2, Sundays, 2.30 p. m^ 1448 Chene. 

♦Russian No. 3, Sundays, 10 to 1, House of Masses. 

♦Russian No. 4, Sundays, 8 p. m., 1009 Buchanan. 

Russian No. 5, Sundays and Fridays, 461 Chlairpointe. 

Russian Bolshevik Soviet, every Wednesday, House of Masses. 

♦Slovak, fourth Saturday, 37 Hewitt. 

♦South Slavic, No. 17, Sunday, 10 a. m., 387 East Ferry. 

♦South Slavic, Wyandotte. 

Ukranian No. 1, Saturday night, 46 Copeland. 

Ukranian No. 8, Sunday, 10 a. m., 1448 Chene. 

Ukranian No. 22, Sunday, 10 a. m., 486 Gilbert. 

Ukranian No. 56, Sunday, 10 a. m., 640 Holbrook. 

Italian, Sunday, 3 p. m., 340 Watson. 

Greek, Sunday, 2 p. m., Monroe and Brush. 

Armenian. 

Scandinavian. 

♦Bulgarian Socialist Labor Group, 1138 Russell Street. 

♦Roumanian Socialist Labor Group, 1037 Russell Street. 

The head center for radical propaganda work in Detroit for both the I. W. W., the 
anarchist, and the radical socialist organizations is the House of the Masses, a com- 
modious structure at St. Aubin and Gratiot Avenues. There are upward of 17,000 
shareholders in this property, which represents an investment of $75,000. The mem- 
bership of the House of the Masses is some 21,800. Not all are shareholders like the 
17,000 named, but all are contributors in a greater or less degree to the propaganda 
fund. During the past 12 months over $40,000 have been spent in Detroit on propa- 

* Organizations marked with a star are those affiliated with the Amnesty League. 
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ganda alone. In addition, the House of the Masses contributed money for the sup- 
port of the Rand School of Socialism in New York City. 

The House of the Masses is dominated by a grouj) of radical " Intellectuals, ' ' uni- 
versity graduates, boudoir Bolsheviks, philosophical anarchists, rainbow-chasing 
Socialists, and professional phrase makers. They are mostly young men and women. 
Some of the leaflets and pamphlets and newspapers which the House of the Masses 
circulates are given away, while others are charged for, the charge in most cases being 
a very small one. Over 200,000 copies of the New York Nation's translation of the 
Soviet constitution have been sold for a few cents a copy. Among newspapers those 
in the most request are the Rebel Worker, the Melting Pot, the New Republic, the 
Appeal to Reason, the Liberator, the New Solidarity, and the Revolutionary Age. 

There is a tremendous demand for the writings of Trotski and Lenin, the two 
chiefs of the Russian revolutionary movement. Here is a list of some of the litera- 
ture and newspaners which the House of the Masses has been circulating for months, 
and is now circulating, in Detroit and throughout Michigan: 

BOLSHEVIK AND SOCIALIST I. W. W. LITERATURE. 

Wage Labor and Capital. 

The Old Order in Europe and the New Order in Russia, by M. Phillips Rice. 
The Russian Constitution, from The Nation. 
A Letter to American Workingmen, by N. Lenin. 
Lessons of the Revolution, by N. Lenin. 
What is a Peace Program, by L. Trotski. 

Testimony of William D. Haywood before the Industrial Relations Committee. 
Congressional Investigation National Security League. 
International May Day Celebration. 

Max Eastman's Address to the Jury in the Second Masses Trial. 
The New Religion: Justice not Charity, by Rev. John Haynes Holmes. 
The Sisson Documents, by John Reed. 
The Day of the People, by Eugene Debs. 
Arbeiter and Arbeiterinnon. 
' J 'Accuse, by Frederich Adler. 
The Bolsheviks and the Soviets, by Albert Rhys Williams. 
Souviet Russia, by Albert Rhys Williams. 
Platform of the Michigan Socialist Party. 
Questions and Answers. 

Manifesto of May 1, 1919, The International Proletarian Holiday. 
An Appeal to Americans. 

Eschcha: Revelation of a Principle in Economic Science, by A. B. Westrupp. 
Proletarian and Petit-Bourgeois, by Austin Lewis. 
Ten Blind Leaders of the Blind, by Austin Lewis. 
The Profits of Religion, hy IJpton Sinclair. 
The Evolution of Industrial Democracy, by Abner E. Woodruff. 
Open Letter to American Workmen, by George Hardy. 
Evidence and Cross-Examination of J. T. (Red) Doran, in the Haywood Case. 
The Subsidized Press, by Jack Pansy. 
Shall J. P. Morgan Own the Earth? By Jack Pansy. 
Opening statement of Geo. F. Van Derveer in the Haywood case. 
I. W. W.— The Greatest Thing on Earth— One Big Union. 
The Revolutionary I. W. W., ojr Grover H. Perry. 
The Onward Sweep of the Machine Process, by Nils H. Hanson. 
The Red Dawn, by Harrison George. 

The I. W. W. : Its History Structure and Methods, by Vincent St. John. 
Political Prisoners in Federal Military Prisons. 
Revolutionary Writings, by James Kelley Cole. 
The I. W. W. Trial, by Harrison George. 
Sckic Historyyczny, by Vincent St. John. 
One Big Union; chart. 
Justice and Labor in the Mooney Case. 

Crimes of the Bolshevike; a rebuttal of attacks on the Bolsheviks. 
The Strength of the Strong, by Jack London. 
Think or Surrender, by George R. Kirkpatrick. 
The Working Class, by Karl Kautsky. 
The Class Struggle, by Karl Kautsky. 
Taxation, bv John D. Goerke. 
Who Pa)^ the Taxes? by Daniel de Leon. 
Communist Manifesto, by Karl Marx and Frederick Engels. 
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The Right to be Lazy, by Paul La Fargue. 

Violence or Solidarity? Will Guns Settle It? By Scott Nearing. 

Voices from Russia, by Albert Rhys Williams, W. B. Thompson, and N. Lenin. 

No Compromise: No Political Trading, by Wilhelm Liebknecht. 

Class Struggles in America, by A. M. Simons. 

An Open Letter to American Liberals, by Santeri Nuorteva. 

Hotel and Restaurant Workers. 

How the Farmer Can Get His, by Mary Marcy. 

Industrial Autocracy, by Mary March. 

The Crisis in the German Social Democracy, by Karl Liebknecht. 

Progress of the Bolshevists. 

No Compulsory Military Drill for Growing Boys. 

Universal Military Training, by Henry L. West and C. T. Hallinan. 

Universal Militarv Training and Democracy, by George Hasmyth. 

New Jersey Says **No. " 

Military Training in the Making of Men, by Frederick J. Libby. 

Our Latest Cure- All, by Oswald Garrison Villard. 

In Six Months It Will All Be Ovei^Lost or Won. 

Constitution of the Workers Educational Association. (House of the Masses.) 

Historical Materialism, by Frederick Engels. 

Evolution and Revolution, by Mark Fisher. 

Life and Deeds of Uncle Sam, by Oscar Ameringer. 

Marx V. Tolstoy. A Debate, by Clarence M. Darrow and Arthur M. Lewis. 

From October to Brest Litovsk, by Leon Trotsky. 

Scientific Socialism. Study Course. 

Socialism, by Frederick Engels. 

The Dream of Debs, by Jack London. 

Socialism and Religion. 

Social Evolution or Socialism Made Easy, by Henry Jager. 

Value, Price, and Profit, by Karl Marx. 

The Soviets at Work, by Nikolai Lenin. 

The Law of Biogenesis, by J. Howard Moore. 

Unionism and Socialism, by Eugene Debs. 

Revolutionary Socialism, by Louis C. Fraina. 

The Future Belon^fs to the People, by Karl Liebknecht. 

Seven Pamphlets in Russian for Propaganda Work. 

BOLSHEVIK AND SOCIALIST I. W. W. NEWSPAPERS. 

The Class Struggle. 

The Melting Pot. 

Forum Folks. 

The Revolutionary Age. 

The Proletarian. 

The New Solidarity. 

Reconstruction. 

The One Big Union. 

The International Free Trader. 

Good Morning. 

The Nonpartisan Leader. 

Forward. 

The Arbitrator. 

The International Free Trader. March, 1919. 

The First of May Magazine. 

The Liberator. March, 1919. 

The New York Nation. 

The New Republic. 

The Rebel Worker. 

The Appeal to Reason. 

The Laoor Lyceum, another Detroit institution, in Livingstone Street west of 
Hastings Street, represents an investment of $86,000. The locsde which make this 
place their headquarters are Socialistic in trend, ranging from the extreme radical 
revolutionarv type to those who advocate only political action. The moving spirits 
here, as at the House of the Masses, are young "intellectuals" from the leading uni- 
versities of the country, school and book men who can quote Karl Marx and Engels 
and lesser lights of tne socialist world by chapter and verse. They are the most 
convincing leaders on earth to thefr misguided followers, for they are all young men and 
women convinced that Socialism is the sacred panacea for all industrial and social Ole* 
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Detroit is national headquarters for the American Proletarian University, with 
offices in Michigan Avenue, and an official monthly organ titled the "Proletarian.** 
There are branches of this university in every industrial center in the United States, 
with a staff of young and enthusiastic lecturers who collect sufficient funds at their 
propaganda meetings to defray their expenses. The leaders in this movement, as in 
the House of the Masses and the Labor Lyceum, are all * intellectuals," university 
and college graduates with Utopian theories for ushering in the New Jerusalem on 
earth. It is given out on reliable authority that the backers of the American Prole- 
tarian University are women of wealth in Detroit with more money than judgment. 
This "university" has come into existence since prohibition put' the strait-jacket 
on Detroit. 

The radical propaganda that is making headway so rapidly in Detroit is spreading 
throughout the State of Michigan. In the upper peninsula the copper miners are in 
open revolt against the absence of their accustomed beer, which thev regard as a part 
of their daily diet. Since prohibition set in many of the most skillful and best paid 
miners around Calumet have quit their jobs and gone elsewhere. In the lower penin- 
sula and particular! V in the Saginaw Valley, where the coal miners are numerous, 
the unrest over conditions is particulajly acutS. The dissatisfied miners are turning 
toward radicalism in shoals. Elsewhere, in Grand Rapids. Muskegon. Jackson, 
Kalamazoo, and Battle Creek like conditions of unrest and bitterness obtain over the 
absence of beer. Lecturers for the Detroit Proletarian University have been specially 
active diu'ing the past six months in the cities named in the lower peninsula and the 
results are patent to the most casual observer. It is safe to say that the proletarian 
talkers are gaining adherents in the lower peninsula by the thousands to their radical 
I. W. "W. socialistic heresies. 

There is one organization which has sprung up since the advent of prohibition 
which calls itself the W. I. I. U., or Workers International and Industrial Union. 
It appears to be an offshoot of the regular I. W. W., is international in scope, with 
headquarters in Detroit. All of these radical or^nizations— the Workers' Inter- 
national, the I. W. W., the Russian Bolshevik, Soviet, the Ukranian, the Esthonian, 
the Finnish, the Lettish, the Liebknecht, the Lithuanian, the Russian No. 1, the 
Slovak, the South Slavic — all set up the claim that they are the only blown-in-the- 
bottle simon-pure representatives of the Russian Soviet movement and entitled to 
speak officially for Lenine and Trotsky and their cause. As near as can be learned, 
tnere is nothing which the Russian Bolsheviks advocate that these radical Detroit 
revolutionaries do not also stand for and uphold. In a word, the triumph of the 
Detroit I. W. W. Socialists would mean tne triumph of Russian Bolshevism in 
America. It is a social democracy akin to that of the mining regions of the West. It 
is a fierce form of radical I. W. W.-ism teaching and preaching akin to the revolu- 
tionary socialism of the continent of Europe rather than the parlor socialism of the 
London Favian Society. It is a socialism bom of class divisions and class antagon- 
isms and the hatred of all superiority either mental, moral, or physical, which would 
seem to be inseparable from radicalism whatever name may be used to dignify it. 

Along with these organizations there is another radical organization in Detroit 
which has to be taken account of in any discussion of labor unrest and discontent in 
the metropolis of Michigan, and that is the Detroit Employers ' Association . Believing 
in and practicing collective bargaining among themselves, they deny it to their 
employees. Detroit is the greatest open-shop town in America, thanks to the Em- 
ployers' Association. With the sense of shame unknown, this association preaches 
individual bargaining for the wage receivers and practices collective bargaining for 
themselves, the wage payers. Also the moving spirits in the Employers' Associations 
are strong for prohibition in public, while privately they have not carloads but train- 
loads of wet goods for their own consumption in tneir city and country homes. At 
the sale of the late J. P. Morgan's wine cellar a prominent member of the Detroit 
Employers' Association purchased $40,000 worth of choice wines and whiskies for 
home consumption. He has been one of the foremost supporters of prohibition for 
Michigan, loudly denouncing the workingman who would squander a nickel on a 
glass of beer, and thereby wreck his health and imperil his financial future. 

According to the report of the special investigator, the inability of the Detroit toiler 
to buy a glass of comforting beer is vexatious enough, but what bites deeper and hurta 
the most are notorious instances like the one quoted, and they are as common in Detroit 
as blackberries in July. The prohibition campaign in Michigan was largely financed 
by the wealthy employers of labor, and yet 90 per cent of these same emplovers are 
personally wet in their own homes. A large contributor to the Michigan prohibition 
campaign is a Detroit employer who pays the lowest wa^ges to his working girls of any 
known millionaire. Aa Mr. Charles Schwab very pertinently pointed out the other 
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day, the present prohibition law is a law for the poor and not for the rich, and that fact 
alone promotes unrest and bitterness. Said Mr. Schwab: 

" I am one of the people who believe in being consistent. Some one asked me the 
other day, 'Are you a prohibitionist?' I said 'Yes; imder one condition that every- 
body is treated alike. I don't believe in prohibition that will enable me or Mr. 
Vanderbilt, or other rich men of the coimtry, to store our cellars with wines and 
whiskies for the rest of our lives while the others who haven't the money must do with- 
out it. I believe in fair play for all. If we are going to have something to drink, 
let's have it. If we are not, let's all do without it. I don't care what it is, but let's 
be consistent. " 

Detroit is the industrial Klondike of America. Since the marvelous rise in the 
automobile industry at that center, prosperity has ruled among the workers there. It 
is the home of the Henry Ford plant with its minimum wage of $6 a day, even 
to the woman who sweeps out the office. It can scarcely be said in fairness that the 
growth of the I. W. W. movement and the spread of radical socialism there, and the 
attendant unrest and discontent, are altogether traceable to the problem of wages, for 
many of its working men and women are the highest paid in the United States. Yet 
a few days ago over 20 strikes were reported from that point. 

In the last "wet" and ''dry" election held in Michi^n the city of Detroit voted 
^'wet" by nearly 40,000 majority, but the rural districts voted the State "dry." 
The reasons are obvious. When workmen in the cities desire a glass of beer they 
must get it direct. It is reported that at the present time Detroit has 5,000 blind 
pigs and as many bootleggers. Whisky brings $12 a quart and 50 cents a drink. 
The bootleggers and blind pigs do not handle beer or wine, as it is too bulky 
for transportation. As a result, former beer drinkers have become whisky drinkers 
and men whose judgment is authority maintain that more whisky is being drunk 
under prohibition in Detroit than was drunk under license. Under date of June 
3, 1919, the Detroit Journal, a usually reliable authority, reports that under the 
head of misdemeanors the first year of prohibition in Detroit saw 4,032 arrests on the 
drunkenness charge, while there were only 2,042 misdemeanor arrests on the drunken- 
ness charge durinc; the last year of license. In other words, the number of arrests for 
drunkenness nearly doubled, with prohibition in force. It should be remembered in 
this connection that Michigan has one of the most stringent bone-dry laws ever passed 
by any State. Men found guilty of having liquor in their possession are nned a 
thousand dollars and sent to jail for a year. 

' ' Dry " Detroit is not so ' ' dry " as not to appreciate the humor shown in the advertis- 
ing of a Detroit concern announcing the sale of malt, hops, yeast, patent corks, crown 
caps, capping machines, bottles, caramel, etc., for the manufacture of the "snappiest 
homemade, old-fashioned drink and beverage known." The beverage in question is 
guaranteed to cost less than 3 cents a bottle and to be far superior to "the present- 
day worthless beers," and "equal to any high-^de brand of beer sold previous to the 
war." After the receipe or fomula for producmg the drink in question, the beverage 
company adds: "Be sure to comply with your local prohibition laws. If your terri- 
tory IS dry, do not add the yeast; tnis will give you a pleasant near-beer beverage as the 
adding of yeast will create alcohol. 

In June, 1919, a much-respected woman in Detroit wais arrested for brewing beer 
for her own private consumption in the once sacred precincts of her home and taken 
before Judge Stein on a criminal charge of violating the prohibition law. In binding 
the "hardened criminal" over for trial, Judge lutein said with considerable feeling: 
"If arrests are to be made for brewing homemade beer we might as well get ready to 
handle 50,000 such cases in Detroit alone." 

On the face of the portentous facts the theory that the prohibition straight-jacket 
promotes industrial peace and concord, put forward by a certain Congressman in the 
interest of the "dry" forces, will hardly carry much weight. The industrial situa- 
tion in Detroit owing to the spread of radicalism and the deadly doctrines of the 
I. W. W. and the revolutionists is acute and charged with danger. Oppressive legis- 
lation begets radical propaganda and should Bolshevik doctrines ever obtain a foot- 
hold in this Nation, which God forbid, the prohibitionists will not be free from 
responsibility. 

Senator Sterling. I also submit for the record a telegram received 
from S. S. Kresge, of Detroit, Mich., which telegram has some bear- 
ing upon the statements furnished by Mr. Gompers in regard to con- 
<litions at Detroit. 
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(The telegram referred to is here printed in full as follows:) 

Detroit, Mich., July 7, 1919. 
Hon. Thomas Sterling, 

Care Senate, Washington, D. C. 
Mayor Couzens, police commissioner, insists other city officials, bankers, employ- 
ers, and fair-minded labor agree that prohibition has greatly benefited labor. State- 
ment that prohibition causes Bolshevism is entirely and absolutely misleading. 

S. S. Kresgb. 

Senator Sterling. Also I present a telegram signed by J. W. 
Inches, chief of police of Detroit, relating to the same subject. 
(The telegram referred to is here printed in full as follows:) ^ 

Detroit, Mich., July 7, 1919, 
Senator Thomas Sterling, 

Senate, Washington, D. C. 
I have been requested to wire you that in my opinion prohibition has had no 
effect one way or the other on Bolshevism or the labor situation in Detroit. 

J. W. Inches, Commissioner of Police, 

Senator Sterling. I also submit for the record a communicatiort 
addressed to myself from Arthiir M. Churchill, of Portland, Oreg., 
relative to the loganberry and cider interests, and the protection of 
those industries as they pertain to the western coast. 

(The letter referred to is here printed in full as follows:) 

Hon. Thomas Sterling, 

United States Senate. 

Dear Sir: Pursuant to your suggestion of this afternoon I am submitting, for such 
use as they seem to you to merit, three suggested modifications of phrasmg of the- 
proposed prohibition law, in each case attaching statement of reasons. 

In so far as these suggestions have a selfish basis, they are submitted on behalf of the 
loganberry and part of the apple juice and nonintoxicating cider interests of the- 
Pacific Northwest, and in particular the Pheasant Northwest Products Co., of Salem, 
Oreg., and Olympia, Wash. But the writer also was chairman of the legal committee- 
which drafted the Oregon prohibition law and some of its most essential amendments. 
So far, therefore, from desiring to weaken the proposed national prohibition law, we 
hope these suggestions may be constructive. 

We assume the committee desires for the nation, as we sought in our narrower State 
field, a law which should be the most effective conceivably frameable, while avoid- 
ing friction and irritation that would render it unpopular and cause reaction. None 
of us desire to harm legitimate industries, least of all those calculated to meet a popular 
demand for a legitimate and wholesome substitute for intoxicants. 
Very truly, yours, 

Arthur M. Churchill. 



(The three suggested modifications submitted by Mr. Churchill are 
here printed in full as follows:) 

1. Insert at the end of the first paragraph defining "intoxicating liquor," after 
the word '^beverage" (line 11, p. 1, of S. 2081), the following: "but unfermented 
fruit juices shall not be deemed to be included nor cider which contains less than 1 
per cent of alcohol by volume." 

Or this might be phrased, "but unfermented fruit juictes and sweet apple cider 
shall not be deemed to be included." 

Or, if the definition of the revised House bill (H. R. 6810, p. 7, lines 6 to 14) be 
substituted for that of the Sentate bill, it will be sufiicient to insert instead at the 
end of this House definition a semicolon and the words "but cider (or 'sweet cider* 
or 'nonintoxicating cider') containing less than 1 per cent of alcohol by volume 
shall not be deemed included." * * * or, as suggested by Mr. Kief er, of Seattle, 
it might be suflficient or better simply to add after the word "compounds" at about 
the middle of the definition the words "not including sweet apple cider." 

Reasons: (a) Senate 2081 classes all vinous liquors as intoxicatmg, whether they are 
in fact alcoholic intoxicating or not. "Vinous liquors" thus used might easily be 
interpreted to include grape juice and loganberry juice, both being products of a 
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viae, just as Poinsetta, a nonalcoholic malt beverage, was held an "intoxicating 
liquor" under the laws of Mississippi, because all "Malt beverages" were forbidden. 
(See p. 63 of printed hearings.) 

But if the definition of the revised House bill (H. R. 6810, p. 7, lines 6 to 14) be sub- 
stituted this objection would be removed except as the amendatory language refers 
to cider. 

(6) We manufacture an absolutely nonintoxicating cider, pure juice of the apple, 
and put into sealed containers immediately upon pressing. But with the most 
-approved processes the percentage of alcohol often nms sligntly over one-half of 1 
per cent. One per cent would probably be a safe limit, though it would be satis- 
factory and probably better to simply use the expression "sweet cider" or "non- 
intoxicating cider," as was asked by Mr. Kiefer of Seattle (p. 190 of printed hearings). 
But some leeway above one-half of 1 per cent is absolutely essential to continuing 
the by-products business in the apple industry. Sixty per cent of all Northwestern 
apples are not classed as prime, shipable fruit and go to the by-products plant. Cer- 
tainly there will be no desire to jeopardize this business. 

2. We suggest that the flavoring-extracts exemption paragraph (par. "e" of sec. 5, 
p. 5, of Senate 2081) should preferably follow the language of the Oregon statutes and 
•of the late Mr. Justice Brewer in the widelv cited Intoxicating Liquor cases (25 Kans., 
762): 

"e. Flavoring extracts that are not reasonably likely or intended to be used as 
beverages." 

Or if it be felt that language so far suggested in the bills or hearings should be util- 
ized, we believe the words "unfit for use as intoxicating beverages" are emphatically 
preferable to the words "potable" or "incapable of being used." 

Reasons: (a) The grave difficulty attaching to the use of any of the language thus 
far suggested has evidently been clearly recognized by the committee. (See pp. 
162-167 of printed hearings. ^ A solution does not seem to have been presented. We 
suggest therefore a close examination of the language of the Oregon definition which 
is set out in full on page 68 of the printed hearings. 

In drafting the Oregon statute we used every effort to obtain language that had been 
judicially construed. The words "potable" and "incapable of use" are judicially 
undefined. Even the words "unfit for use" are not free from the same difficulty. 
(See pp. 116 to 119 of printed hearings.) As we see it and as the comments of mem- 
bers of the committee would seem to reflect their view, the best that can be hoped for 
the use of the language heretofore suggested is that the courts will read into it exactly 
the doctrine laid down by Judge Brewer in these Intoxicating Liquor cases (25 Kans., 
762). which language we followed verbatim in framing the Oregon law. We felt it 
better to use Judge Brewer's expressions in the first instance in the statute itself 
rather than leave it to the courts to find the same meaning in other verbiage. The 
large number of court decisions have already applied Judge Brewer's differentiations 
to a wide range of liquid preparations. All of this will have to be gone through anew 
if other language is used. We believe the language suggested has operated most 
successfully in Kansas as it has in Oregon. 

(h) However, if the choice be between the words "incapable of" or "potable," and 
"unfit for," we believe the latter is much more fortunate. Unless the word "in- 
-capable" is to be given so extreme a construction as to drive all extract and many 
medicinal preparations out of business entirely, it means no more than "unfit for." 
It would seem, therefore, vastly clearer and safer to use the latter phrase in the first 
instance. If not judicially construed it has at leaet had departmental construction 
which will be helpful, and if the last paragraph of section 4 of the House bill (H. R. 
'6810, p. 11, lines 3 to 8) is incorporated in the law, the words "unfit for use" are cer- 
tainly hedged about with sufficient safety. 

(c) We can see little that the word "nonpotable" can add to the words "unfit for 
use as a beverage." Possibly no great harm would result from the duplication, but 
a cumulative and perhaps umntended additional effect might be given, as was pointed 
out at the hearings. (Top of page 116 of printed hearings.) 

(d) The words "as a beverage ' should most certainly be used in this extract para- 
graph rather than the words "for beverage purposes," for reasons set forth under 
the next heading ("3") of this memorandum. 

3. The last paragraph of "Section 4 of the House bill (H. R. 6810, p. 11, lines 3 to 8) 
appears to be a most valuable addition to this measure. (See bottom of p. 119 and top 
of p. 120 of committee hearings for reasons.) But there should be inserted at the end 
of this paragraph a semicolon and the following language: 

"b. But sales of flavoring extracts for manufacture into beverages, by adding water, 
■carbonation, or other materials or otherwise, shall not be deemed a sale for beverage 
purposes under this paragraph providing the beverage thus to be manufactured shall 
itself contain less than one-half of 1 per centum of alcohol by volume." 
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Reasons: A large part of the extract business is for sale to bottlers who manufacture 
**soft drinks'' by adding sirups or extracts to carbonated water. The extracts them- 
selves contain more than one-half of 1 per cent of alcohol by volume. But the 
ultimate beverages being greatly diluted do not. The House language (line 4, p. 11), 
however, would forbid the sale of these extracts **for beverage piuposes." This 
would be extremely dangerous language in the absence of an added clause such as we 
suggest. All sales of extracts to bottlers might be forbidden as being "for beverage 
purposes" even though the resulting beverages themselves were entirely non- 
mtoxicating. 

Senator Sterling. Also I submit a statement of the American 
T>TUg Association for insertion in the record. 

(The statement referred to is here printed in full as follows:) 

Statement on Behalf of Manufacturing Pharmacy Respecting H. R. 5549 as 
Considered by the United States Senate Judiciary Subcommittee June 
25, 1919. 

synoptical index. 

Alcohol not used in pharmacy as a medicine, but as a means of producing medicine 
p(p. 3 and 4). 

First sugg stion: Strike out the word "literally," on line 18, page 3. It endangers 
the constitutionality of the law (p. 4). 

Second suggestion: Make paragraph (6), section 5, Title I, inclusive of all liquid 
medicinal preparations (p. 5). 

Third suggestion: Transfer the penalties from the innocent manufacturer to the 
guilty vendor and user (pp. 5 and 6). 

Fourth suggestion: Modify section 7 to meet the requirements of manufacturing 
pharmacy. This is of supreme importance (p. 6). 

To the honorable Judiciary Committee of the United States Senate: 

The American Drug Manufacturers' Association respectfully submits the following 
statement and su^estions respecting H. R. 5549, references being made to the print 
of June 11 as originally introduced. 

This association (formerly called the National Association of Manufacturers of M*^- 
dicinal Products) is composed of houses producing the large variety of fluid, solid, 
and powdered extracts, tinctures, concentrations, e8s?nce8, plasters, ointments, lini- 
ments, pills, tablets, etc., ultimately used by the medical profession in the treatment 
of disease. 

It is the office of manufacturing pharmacy to isolate from crude medicinal dru^ 
(leaves, roots, flowers, barks, etc.) the active principles to which they owe their 
medicinal virtues and to present them in concentrated standardized forms, for which 
purpose alcohol is absolutely required — not as a medicin^, but as a means ot producing 
medicine. 

The chief function of alcohol in pharmacy, therefore, is that of a solvent and ex- 
tractive. Percolating through the ground crude drug, alcohol extracts and holds in 
solution the active medicinal principle, and the resulting product is either a fluid 
extract or a tincture, depending upon the de^ee of exhaustion. A fluid extract 
represents the crude drug minim for grain, while a tincture is one-tenth or less the 
strength of the crude drug, depending upon the character of the drug, and whether the 
tincture is the one recognized by the regular profession or by the homeopath or by the 
eclectic. 

For many medicinal and pharmaceuctical purposes fluid extracts and tinctures are 
required in their original liquid form; and for other purposes (as for making pills, 
tablets, etc.) in solid or semisolid form; hence we have the solid extract (which is the 
fluid extract from which the alcohol has been recovered) and the powdered extract 
which is the solid extract pulverized). 

Alcohol is therefore essential to the production of the solid and powdered extract as 
well as the fluid ; and if for any reason alcohol should become unobtainable, manu- 
facturing laboratories, employing thousands, would be forced to close and the country 
would be deprived of practically all medicinal agents as soon as stocks in hand became 
exhausted. 

In view of the service thus rendered humanity by this all important substance, 
great care should be taken that medicine does not suffer from impractical and radical 
measures, adopted through oversight or through ignorance of the situation, while 
only intending to repress the evil attending the use of alcoholic beverages. 
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The following suggestions respecting H. R. 5549 are therefore respectfully made, 
references being to the original print, bearing date June 11, 1919: 

First suggestion: Omit the word "literally" on line 18, page 3. 

There can be no such thing as a ** literal" construction without possibly defeating 
the intent of Congress and endangering the constitutionality of tne act. Whether 
the rules of "liberal construction' or "strict construction" be followed, the purpose 
of all construction is to determine the intent of the enacting bodv, and where the 
intent is evident, that intent should govern even against the "literal " language of the 
law. A "literal" construction of the law might prevent manufacturing pharmacy 
from obtaining alcohol for purposes permitted by the amendment to the Constitu- 
tion and leave the courts without power to so construe the act as to make it consti- 
tutional. 

Second suggestion: Make paragraph (6) of section 5 inclusive of all medicinal 
preparations used by the medical profession. 

Fluid extracts, tinctures, essences, medicinal wines, elixirs, sirups, spirits, etc.. 
are all classes recognized in the United States Pharmacopoeia and the National 
Formulary, in common with both of the Pharmacopoeias of the Homeopaths, the 
National Dispensatory of the Eclectics, the British Pharmacopoeia, and other standard 
authorities. No one of these authorities mentions specifically all the preparations 
in these several classes used by the medical profession as a whole. Why not follow 
the example of the war revenue acts providing for certain taxes and substitute the 
f ol lowing enumeration : 

(6) Fluid extracts, tinctures, essences, medicinal wines, elixirs and sirups, solu- 
tions, spirits, liniments, and other similar medicinal preparations and all liquid 
mixtures and compounds that are unfit for use for beverage purposes. This would 
be comprehensive of the United States Pharmacopoeia and National Formulary 
preparations, and yet not discriminate against any other authority, nor prejudice 
any physician who did not care to dispense or prescribe the preparations of the United 
States Pharmacopoeia or National Formulary exclusively. 

Third suggestion: Section 6 is fundamentally wrong and should be changed so as 
to take the penalty from the innocent person and place it upon the guilty one. 

However valuable a preparation may be medicmally, or honest the manufact rer 
may be, if his preparation is foimd to be capable of use as a beverage, he is put to 
expense, deprivation of property, and prejudice. We suggest the following substitute 
as better calculated to reach the possible evil : 

" Sec. 6. Any person who shall manufacture, sell, barter, or give away, transport, 
import, export, deliver, furnish, receive, possess, or use any of the articles enumerated 
in section 5 of this act for beverage purposes with intent to evade the law shall be 
subject to all the penalties provided for in section 34, title 1, of this act. " 

Intent is alwa^^s shown by the circumstances of the case and is not hard to prove. 

Fourth suggestion: Section 7 should be modified to meet the requirements of manu- 
facturing pharmacjr and to prevent the absolute ruin of large establishments by 
technical and imwillful violations of the severe provisions of the law. 

Permits to purchase alcohol " shall not be ill force more than 10 days from the date 
of its issue. Manufacturing pharmacists contract for alcohol and the periodical 
deliverer thereof in carload lots. The stoppage of this continuous conversion of 
alcohol into medicinal products means the stoppage of the concern involved altogether. 
The present system of permits should be continued. 

Then, again, violations of these complicated and sumptuary laws are often tech- 
nical and unintentional and involve no moral turpitude. They often come about 
through the errors of employees and agents, and even through their malice. We 
thereiore earnestly urge that the following words in line 12 to line 15 of page 6 be 
stricken out. This will leave the length of the permit and the question of its issuance 
in the discretion of the commissioner: "and shall not be in force more than 10 days 
from the date of its issue. No permit shall be issued to any person who, within one 
year prior to the application therefor or issue thereof, shall have violated any permit 
fssuea under this title or any law of the United States or of any State regulating 
traffic in liquor." 

Such a penalty is certainly excessive and unusual, especially when it may follow 
so simple a thing, for instance, as an error in a record. Many stockholders in the large 
manufacturing concerns are employees, widows, orphans, and other who depend for 
their living upon the dividends they receive. Consider what a menace to them this 
unusual provision is. 

These preliminary suggestions go to the print of the bill before your subconimittee 
at the hearing on June 25. We should have an opportunity to analyze the bill as it 
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comes to the Sen&te from the House, and asking that such an opportunity may be 

afforded us, we beg to subscribe ourselves, 
Very respectfully, yours, 

The American Drug Manufacturers' Association. 
Charles M. Woodrufp, of Parke ^ Davis & Co.. 
J. Fred Windolph, of the Norwich Pharmacal Co., 
A. Homer Smith, of H. K. Mulford d: Co., 
George C. Pratt, of the National Drug Co., 
J. C. Roberts, of Sharpe & Dohme. 

Committee on Legislation. 

Senator Sterling. If the committee has no objections, I will 
submit for the record a telegram from H. L. Birchard, secretary of 
the Y. M. C. A. at Calumet, Mich. 

(The telegram referred to is here printed in full as follows:) 

Senator Sterling, Calumet, Mich., July 9, 1919, 

Capitol Building, Washingtonj D. C: 
The statement to your committee that workmen here are in open revolt because o^ 
Ao beer is absolutely not true. Liquor interest not able to stage demonstration. 
Even believe statement regarding Bolshe\dsm equally untrue. 

H. L. Birchard, Secretary Y. M. C. A. 

Senator Sterling. I also submit a telegram from G. S. Goodale, 
of Houghton, Mich., in regard to the statement made by Mr. Gompers 
before this committee. 

(The telegram referred to is here printed in full as follows:) 

Senator Sterling, Houghton, Mich., July 8, 1919. 

Chairman Senate Judiciary Committee, 

Capitol Building, Washington, D. C: 
Statement Samuel Gompers effect miners this district in open revolt against present 
status prohibition is hereby denied. If this staternent by Gompers is indicative of 
basis for the rest of his assertions he should be required to produce evidence to back 
his attitude before your committee. My experience as an employer of labor including 
miners fails to show any but general satisfaction and desire to continue present con- 
ditions in the copper country. ^ g QooD^LE. 

Senator Sterling. I also submit a telegram received from the 
Cadillac Motor Co., and a telegram from John Trix, both from 
Detroit, Mich. » % 

(The telejgrams last referred to are here printed in full, as follows :) 

Senator Thomas Sterling, Betrott, Mich., July 8, 1919. 

Washington, D. C: 
The statement ** prohibition is the cause of Bolshevism in Detroit" is not true. 
Good citizenship and good workmanship are not in any way related to the liquor 
business. The absence of the saloon in Detroit has given many a good workman who 
was a slave to whisky a chance to be himself a^in. There are no vacant stores in 
Detroit and everybody who wants to work has a job. 

Cadillac Motor Car Co., 
Division General Motors Corporation, 

C. M. Carson, Industrial Manager. 

Senator Thomas Sterling, Detkoit, Mich., July 8, 1919. 

Care Senate, Washington, D. C: 
Prohibition greatly benefits Detroit labor. Has surely not promoted Bolshevism. 

John Trix. 
The Chairman. We will now adjourn until Saturday. 
(Thereupon at 12.30 o'clock p. m. the subcommittee adjourned 
to meet at 10.30 o'clock a. m. Saturday, July 12, 1919.) 
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SATURDAY, JULY 12, 1919. 

United States Senate, 
Subcommittee on the Judiciary, 

Washington^ D. C. 
The subcommittee met, pursuant to adjourmnent, at 10.30 o'clock 
a. m., in the committee room, Capitol, Senator Thomas Sterling 
presiding. 

Present: Senators Sterling (chairman), Norris, Walsh, and King. 

Senator Sterling. The committee will be in order. Mr. Unter- 

myer, of New York, requested some days ago to be present and be 

heard on some of the features of the pending bill. Mr. Untermyer 

is with us, and he may proceed whenever he is ready. 

STATEUDNT OF ME. SAMUEL UNTERMYER. 

Mr. Untermyer. Mr. Whiteside, of New York, is associated with 
me. Senator Sterling, in this matter. I have no formal argument 
f ormvlated. I believe this is the first time in the course of this legis- 
lation that the brewers have had an opportunity to be heard in con- 
nection with this bill. 

Senator Norris. They have had ample opportunity to be heard, 
but perhaps not on this particular bill. They were heard at great 
length before any war prohibition was enacted. 

Mr. Untermyer. Yes; I am speaking of their being heard upon 
this bill. 

As I read the proceedings in connection with this bill, quite an 
amount of proof was intr^uced here for the purpose oi showing 
what amount of alcoholic contents in beer constituted an intoxicant, 
or intoxicating liquor, and on that subject I do not think they have 
ever been heard. 

Senator Sterling. If I may say, Mr. Untermyer, there has been 
no request, I think, until your request, on the part of the brewers, 
distinctly. 

Mr. Untermyer. I do not say this, Mr. Chairman, by way of criti- 
cism. I only say it by way of preliminary statement to unfolding 
their side of the case in as brief a way as I possibly can ; because I 
realize, as every man must, that the country has gone dry. The 
prohibition amendment is here, and the question is as to its construc- 
tion, and what this war-time prohibition bill means in the form in 
which it is now presented. 

Personally, I look with unfeigned satisfaction upon the elimina- 
tion of the saloon. I know that it has been the nursery of crime and 
123878— 19— PT 3 3 228 
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political corruption and the cause of more misery in the world th^ 
anjr one thing of which I can conceive. In that connection I am 
going to suggest to you a little later on that perhaps you could 
make a very much more effective bill if you would avoid the appear- 
ance of what seems to me class legislation and eliminate the saloon by 
providing that no liquor containing any alcoholic contents, no mat- 
ter how small, can be sold upon the premises. 

Senator Norms. Do you think we would have authority to do that, 
under the constitution, assuming that the liquor we prohibited was 
not intoxicating? 

Mr. Untermyer. I do not think you would have that authority in 
the bill for the enforcement of the constitutional amendment; but 
if, as you assume in this bill, you have the power to do what you are 
now undertaking to do in connection with war-time prohibition, you 
certainly would have that authority, too. You are m my judgment 
assuming considerable authority on the theory that the war is still 
on and that it is necessary to prohibit the use of intoxicatng liquors 
in connection with the war. If you have any such power, which 1 
will discuss hereafter, and which I do not think you have, you would 
have the power suggested by me, and if wou were to put the saloon 
out of business now, it is not likely that it would go into business 
again after the constitutional amendment goes into effect. 

I want to say this as to my connection with this subject : About 
31 years ago, when there was little thought of prohibition in this 
country, I was instrumental as a lawyer in securing British capital 
to be put into breweries in the United States. British people or- 
ganized British companies and invested about $40,000,000 in Ameri- 
can breweries. The industries are British, and they still own that 
property and still have that investment. They also have other in- 
vestments. 

Senator Overman. How much do you say was invested in brewer- 
ies? 

Mr. Untermyer. About $40,000,000 in breweries. They bought 
a number of other industries at that time, organized British com- 
panies and sold the securities of these companies to the British pub- 
lic. They bought the PiUsbury & Washburn Flour Mills and the 
Otis Steel Works, among other purchases that they made. 

Senator Norris. Do they still own the flour mills and the steel 
works ? 

Mr. Untermyer. Yes; I think they still own the control of the 
flour mills, but am not certain. They may have resold the Otis 
works. They own quite a number of other businesses of the same 
kind. In a number of those cases, representing many million dol- 
lars, I acted for them at that time as their counsel and at their re- 
quest I have been representing their interests in this country ever 
since, and am on boards of directors of some of these British com- 
panies, not having been able to get off as I had endeavored to do for 
a great many years. I have felt and feel in a way committed to 
those interests, and so I am here to plead for certain changes in this 
law on behalf of those interests as well as of the American brewei-s 
whom I represent. 

Senator Sterling. Will you not state a little more specifically 
where these British interests are located — the different businesses? 
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Mr. U>;termyer. Yes. They are located in the city of New York, 
in the city of Boston ; there are others in St. Louis, Pittsburgh, Chi- 
cago, San Francisco, I think. I do not represent the San Francisco 
industries. There are others that I do not represent. 

Senator Overman. What other great industries in this country do 
they own and control outside of the breweries and the steel corpor- 
ation and the flour mills you have spoken of? 

Mr. Untermyer. They have many large interests in other great 
industries. Of course, as you know, they have extensive interests 
in the railroads. They have always been enormous investcMPs in 
American railroads, and I have represented many of their railroad 
interests in this country. 

Senator Norris. Could you give us in a general way, in round 
numbers, the total amount of tne British investments in all indus- 
tries of all kinds in this country? 

Mr. Untermyer. No; that would be quite impossible. It is a 
constantly changing factor. It was many billions of dollars before 
the war ; but, as you know^ they sold many of their railroad securi- 
ties that were marketable m order to get money at the time of the 
war, and many of those securities were required to be surrendered 
by their owners to the British Government at the time when Great 
Britain made its first loan in this country. A part of the loan was. 
secured by American railroad securities that are now held here 
pledged for the payment of those British bonds. 

Senator King. The fact is, is it not, that for many years the 
Americans, if they had some business project which they could not 
finance at home, would go overseas and place it before the British 
financiers or French or Dutch or Belgian financiers, and European 
countries furnished to the United States hundreds of millions of 
dollars in the financing of American enterprises? 

Mr. Untermyer. Oh, yes; I should say almost thousands of mil- 
lions of dollars. But I think there was very little furnished, com- 
paratively, from Germany ; the bulk of it came from Gh'eat Britain, 
because the British people have always had a genius for spreading 
their investments all over the world, being a small island country, 
and having little opportunity there, comparatively, for investment 
of their great wealth. 

Senator Walsh. Let me suggest, Mr. Chairman, that we be as 
little discursive as possible. Tnis is merely a little introduction by 
Mr. Untermyer to tell why he is here and m what capacity. 

Mr. Untermyer. But for the British interests this country could 
not have been built up as it has been, because they have furnished a 
large part of the money for the railroad building of this coimtry. 

Besides that, I am here also to represent the interests of other 
brewers, and tne brewing industry in this country, as you probably 
know, represents an investment of about $1,000,000,000. 

Senator Norris. In ^ving the cities and towns where these indus- 
tries are located you did not mention Milwaukee. 

Mr. Untermyer. Yes ; there is an interest in Milwaukee. 

Senator Norris. Are they interested in the Pabst Brewing Co. ? 

Mr. Untermyer. No, sir. 

Senator Norris. Are they interested in the big property in St. 
Louis? 
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Mr. Untermyer. The Annheuser Busch? 

Senator Norris. Yes; the Annheuser Busch? 

Mr. Untermyer. No; but they are interested in a collection of 
St. Louis breweries, not including the Annheuser Busch. I think 
the Schlitz breweries sold their properties there. I am not sure. 

Senator Sterling. Would you, as preliminary to this, give first 
the names of the British companies, and then all the other interests 
which you represent? 

Mr. Untermyer. I may say that specifically I am general counsel 
and a director in the Clausen and Flanagan orewery in New York, 
in the New England breweries, which own three breweries in New 
England. 

Senator Sterling. Are they British? 

Mr. Untermyer. They are all British, and all the capital is owned 
by residents and citizens of Great Britain. I am also identified with 
a number of other breweries. I do not believe it will be practicable 
to go into all these details. 

In addition to that I am here to speak in a general way on behalf 
of the general brewing interest, which, as I say, has a total invest- 
ment of about $1,000,000,000 in the brewing industry, that was put 
in under the protection of the laws of our land and that has been 
paying enormous revenue to the Government by way of taxes, and 
has been considered by the Federal Government a highly legitimate 
industry. 

But I am not here to talk just for the purpose of talking. I know 
perfectly well that we have this constitutional amendment and that 
we have a war prohibition statute upon the books, and I want to 
confine my observations to this amendment and to this bill — to the 
two titles of the bill. Title I and Title II. It seems to me, Mr. Chair- 
man, if I may be pardoned for saying so, and I say it with great 
respect. Title I of the war jjrohibition bill is insincere, and while 
many of you will not agree with me, it does not seem to me that it is 
quite worthy of the dignity of the Congress of the United States. 

Senator ISterling. By " Title I " you refer to Title I of the Senate 
biU2081? 

Mr. Untermyer. No. t refer to the House biU, the Volstead bill, 
which I was told is about the same as the Senate bill, is it not? Title 
I relates to war-time prohibition? 

Senator Sterling. Title I in the House bill does. Title I in the 
Senate bill, which we are taking as the basis of our work here, is not 
the same. 

Mr. Untermyer. We have not been able to get a copy of that bill. 
We have never seen the Senate bill. We were told that the bills 
varied in very slight respects. 

Senator Norris. Let me suggest that instead of referring to Title I 
and the different titles, you refer to the war prohibition and the con- 
stitutional amendment, and then what you say will apply to either 
bill. 

Mr. Untermyer. I see. But am I right, that there is very little 
difference between the bills? 

Senator Sterling. Title I of the bill we are considering embraces 
in it war-time prohibition and prohibition imder the cdnstitutional 
amendment. Title II refers to alcohol in the industries. 
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Mr. Untermter. So that it is different from the Volstead bill in 
that it is divided into two titles instead of three? 

Senator Sterling. Yes. 

Mr. Untermter. I thank you for the suggestion, and in what I 
have to say I will refer to war-time prohibition and to legislation 
under the constitutional amendment. 

Senator Sterling. I think that will be understood. 

Mr. Untermter. It seems to me, as I have said, that the legisla- 
tion, in so far as it concerns so-called war-time prohibition, is fairly 
open to the criticism of being insincere. I think also that the le^s- 
lation is vicious in that it is class legislation, so far as the war-time 
bill is concerned. It does not prohibit the man with plenty of money 
from stocking up his cellars with strong spirituous drink for years 
to come, but it does prohibit the poor man from getting a drink that 
is regarded, or that has heretofore been regarded, as a food, and to 
which he has been accustomed. I have felt, since this proposed legis- 
lation was introduced, that this vice could be eliminated by provid- 
ing — and if you have the power to do what you are doing, you cer- 
tainly have the power to provide — ^that no liquor having any malt 
contents whatever, even less than one-half of 1 per cent, can be sold 
upon the premises. 

Senator Walsh. Now, wait a minute, Mr. Untermyer, before you 
proceed further. What is there in this bill that permits a man to 
stock up his cellar? 

Mr. Untermter. In the first place, there is no right of search or 
seizure of private dwellings under this bill. 

Senator Walsh. That is, you insist upon search and seizure? 

Mr. Untermter. I believe that if this legislation be enacted it is 
but just that there should be the right of search and seizure. It is 
necessary that there should be if the bill is to be enforced. It should 
not take a form that will arouse — ^justly arouse — class antagonisms. 

Senator Walsh. But suppose that we have a search-and-seizure 
clause? 

Mr. Untermter. If you have a search and seizure clause that ap- 
plies to all classes, it seems to me you ought also to have a provision 
that would prevent the sale on the premises of any Uquor with any 
alcoholic contents, whether one-half of 1 per cent or less.^ Then the 
poor man would be able to buy beer that is not intoxicating for use 
in his own home as the rich man is able to stock his cellar with in- 
toxicants. That is not much, but it is the least you can do. 

Senator Walsh. I would like to get j^our ideas about one thing at 
a time. You insist upon search and seizure? 

Mr. Untermter. I am not insisting upon anything. I am en- 
deavoring to argue what it seems to me is a glaring inequity in the 
bill. 

Senator Walsh. Yes ; one inequity in the bill is that there is no 
search and seizure clause in it? 

Mr. Untermter. Yes; I think so. 

Senator Walsh. There is a search and seizure clause in the bill 
we are considering, although it is not in the House bill. 

But suppose we had a search and seizure clause, how would that 
affect the matter of which you speak? No one has any opportunity 
now, since the 1st of July, to stock up. He can not buy a pint for 



Digitized by 



Google 



228 PBOHIBITING INTOXICATING BEVERAGES. 

the purpose of stocking up. And that is not because of the bill that 
we nave under consideration, but because of the act that took effect 
the 1st of July. 

Mr. Untermyer. Yes. 

Senator Walsh. But if we put a search and seizure clause in here 
we could not seize liquors that a man had acquired prior to the 1st 
day of July, and which he intended not to sell but to use, because the 
act does not prohibit the use, but expressly prohibits the sale, and all 
that we could search and seize would be liquor that was held for Sale 
in violation of the law. 

Mr. Untermyer. I do not know why, if you can prohibit the sale, 
you can not prohibit the possession for any purpose — for use or sale. 
That is one branch of the discussion. I do not want the two branches 
of the discussion entirely separated until they are driven apart. 
I say, as a citizen and not as a partisan or a lawyer, not as counsel 
for these companies, that a bill which would prohibit on^ class in the 
community from getting harmless nonintoxicating malt liquors and 
would permit another class in the conmiunity that had stocked up 
and had money to buy them and hold them for years, to have 
them 

Senator Walsh. If you could point out any way of providing for 
that, the committee would be glad to correct the bill. 

Mr. Untermyer. It seems to me that the search and seizure clause 
does accomplish that purpose. Now, I say in connection with that 
it would be only just, if the saloon can be eliminated, that you per- 
mit these mild beverages to be sold, not on the premises, but to be 
used by the people who have been accustomed to use them as a part 
of their food, provided you can be satisfied — and I think we can 
satisfy you — ^that they are not intoxicating, and have no element of 
intoxication in them ; that they are healthful and harmless. 

Senator Sterling. Will you specify there and say what mild 
beverages you mean? 

. Mr. Untermyer. What I had to suggest was that, assuming you 
have the power which you claim at this time, after the war is over 
and when you are about to resume trade relations with Germany — 
assuming you have the power at this time, under the guise of a 
war-time act — ^to pass this legislation at all, then you certainly have 
the right to say that no liquor containing any alcohol, even less 
than one-half of 1 per cent, shall be sold upon the premises. 

Senator Ej:ng. You are speaking now of war-time prohibition, and 
you are not discussing the constitutional amendment? 

Mr. Untermyer. I am not discussing the constitutional feature, 
at the moment. Unless you do that, you will not obliterate the 
saloon prior to January 16, 1920, whether you make it one-half 
of 1 per cent, or 2 per cent, or 3 per cent. That is my individual 
opinion. 

In connection with that suggestion I say that if these mild 
beverages are not to be sold on the premises you have done away 
with the greatest evil incident to the liquor traflSc, if you permit a 
beer that we can show to be nonintoxicating to be sold to be con- 
sumed in a man's home, until the constitutional amendment goes into 
effect. If you do not do that, what is the situation? I understand 
it has been argued to you — that when the constitutional amendment 
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y^9s before Congress it was generally understood that these plants 
^ere to have one year in which to wind up and liquidate their busi- 
ness. I have here extracts from debates and discussions in Con- 
gress. I gather there was something very near to a promise or un- 
derstanding to that effect. Now you propose to step in and stop 
that. In other words, you want to get rid of the saloons in advance 
of the constitutional amendment. 

If you have a right to do so I am not urging an objection, because 
this beverage which I am certain we can prove to be nonintoxicating 
can be sold in bottles in the homes — to use in the homes — and with- 
out seriously impairing the business until we come to the question of 
the constitutional amendment. My sugg:estion is, therefore, that 
you insert a provision that no liquor containing any amount of alco- 
nol can be sold upon the premises, and I repeat that unless you do 
that you may set rid of the saloon on paper, but in the States that 
have not passed, and in the many more that have passed and are not 
enforcing, j)rohibition, you will have this traffic going on all the 
same, i think that is a more effective and a more practical thing 
to do, and I think it is much nearer keeping faith with the States that 
voted for this amendment to take effect January, 1920, and not to 
take effect now. 

It is pretty hard for anybody, to my mind, from the discussion I 
have heard, to justify at this time the passing of a law under the 
^ise of war-time prohibition. It may have been possible to justify 
it when the bill was passed in November, 1918, because then every- 
thing was in the air: although the armistice had been signed, there 
was nothing like a lair assurance that it might not be broken and 
that war might not again break out j but surely by the time this bill 
is ready to go to the !r resident for signature, from the present situa- 
tion it would seem to be a very poor precedent for Congress to set, 
if I may be pardoned for saying so, and I saj^ it with all due respect, 
because I realize the motive behind this legislation, and to a large 
extent I sympathize with it. 

Senator Walsh. Let me remind you, again, that we are not enact- 
ing the present law. As you say, the manufacture and sale of these 
liquors tor beverage purposes was prohibited by a law enacted a long 
time ago. This is merely a bill for the enforcement of that law. 

Now, if it was a new matter* and we had never heard of the thing 
before, and we were now going to enact a war prohibition measure, 
your argument would have much force to it. 

Mr. Untermyer. I think I can satisfy you, Senator Walsh, as a 
^reat lawyer, that there is a defect in that argument, and that there 
IS a defect that you will not be able to answer. The bill that was 
enacted in November, 1918^ has been construed by the Circuit Court 
of Appeals of the United States as applying only to intoxicating 
beers, not to beer generally. Now, you are proposing to supplement 
that act — not a mere enforcement statute at all, because the statute is 
perfectly plain under the construction of the Circuit Court of Ap- 
peals that it applies to intoxicating beer, and not to beer generally — 
now you propose to say, arbitrarily, as a war-time measure, that one- 
half of 1 per cent beer is intoxicating, when I can demonstrate to 
you — I am sure I can — that 2| per cent beer is not intoxicating, tod 
one-half of 1 per cent of alcohol in beer is practically a negligible 
ouantity, less than you get in your food, less than the amount that 



Digitized by 



Google 



230 PROHIBITING INTOXICATING BEVERAGES. 

preserves the heat of the body; far less. So that under the guise 
of the law that has been heretofore passed you are proposing not 
merely to pass an administrative measure for the execution of the 
previous law, but to strengthen and supplement it and make it vastly 
more rigorous than the courts have said it is. 

Senator Walsh. But let me remind you klso, Mr. Untermyer, that 
the prohibition amendment has substantially the same language. 

Mr. Untermyer. We are coming to that a little later. 

Senator Walsh. So that if your argument applies to the prohibi- 
tion act it will apply also the constitutional amendment. • 

Mr. Untermyer. If you do not mind, we will discuss that by itself. 
We are discussing now the justness and fairness and wisdom of Con- 
gress, in the light of the respect that the people should have for its 
enactments, to pass a law now that is not merely intended for the 
execution of the previous law, but a law that is really a new prohibi- 
tion enactment under the guise of a war-time measure. 

•Senator King. Then, as I understand you, your position is that 
the act of November, 1918, which has been recently construed by the 
Circuit Court of Appeals, provides that the beverage which is pro- 
hibited to be sold by that act must, in fact, be intoxicating? 

Mr. Untermyer. Yes ; and that is a question of fact. 

Senator King. And that no legislative fiat may say that a liquor is 
intoxicating when, as a matter of fact, it is not. 

Mr. Untermyer. The court did not go quite that length. All that 
the court said was that it construed the language of the act as apply- 
ing only to beer that was intoxicating; that as the act stood, that was 
a question of fact. 

Senator King. And you contend that we may not now, for the pur- 
pose of carrying out that act, supplement the legislation by adding 
to it? 

Mr. Untermyer. Yes ; that is my contention ; that it is not a fair 
thing to do ; that it is a thing that I think breeds contempt for the 
law. 

Senator King. I think you are right. 

Mr. Untermyer. The advantage to be gained between now and 
next January, if the prohibition amendment has the force which you 
gentlemen claim for it, is a very trifling one as compared with the 
precedent you are setting. 

The purpose of the prohibition act was to conserve man j)ower and 
to conserve food products. It was followed by a proclamation of the 
President — a proclamation by the Food Admimstration or by the 
President acting under the advice of the Food Administration — for 
the purpose of conserving cereals. Do you know what the effect was? 
The effect of it was that the Food Administration cut down the per- 
mitted output of the breweries hy one-half, and that while that re- 
duction in output doubled the price of beer to the laboring man in 
this country, who used it for a food, the cereals thus saved were sold 
to Great Britain — ^to the breweries of Great Britain — ^to be made into 
beer for the use of the British workingman. 

So that, whilst we doubled the price to the consumers of beer in 
this coimtry for the purpose of conserving cereals, we sold the cereals 
to the British breweries that had no such limitations and that made 
them up into beers to be drunk by the British workingman. In that 
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sense it was a penalty imposed upon the masses of the American peo- 
ple for the benefit of the British laboring classes whose beer was 
made so much cheaper to them ; and presumably they therefore con- 
sumed so much more of it. I do not know. Perhaps it is not quite 
proper for me to discuss these things that are past and gone. I only 
put this in parenthetically to show how unwise legislation may at 
times be and what its effects may be. However that may be, you have 
now a declaration from the President to Congress, in which he ex- 
presses regret that he has not the power to repeal the war prohibition 
act^ but he advises Congress that there is no longer need for such 
legislation, and that beer and light wines might well be permitted 
without affecting either man power or mobilization, or any of the 
other matters that were in mind at the time the war prohibition act 
was passed. After all, the President is the Commander in Chief of 
the Army and Navy. And with that before you, with all that has 
transpired recently, the signing of the peace treaty which is now 
before the Senate for confirmation, its ratification by Germany, the 
reopening of trade relations with Germany, that Congress should 
solemnly pass a bill for the further enforcement, if you please, and 
for the extension of war-time prohibition is certainly an anomalous 
and I say an imjustifiable thing. 

Senator Norris. You say that the President has the power to 
repeal? 

Mr. Untermyer. No ; I say he has said that he has not the power, 
but he has advised Congress to repeal the act as to beer and light 
wines. 

Senator Norris. I did not understand you. 

Mr. Untermyer. No; I said he advised Congress that he had not 
the power. He implied that if he had the power he would repeal it 
as to light wines and beer. And therefore, without discussing any 
question of constitutionality with respect to war-time prohibition, I 
respectfuBy submit to the committee that it is not worthy of Con- 
gress to put a label of that kind upon this bill, or to further extend 
the bill \mder any such pretext. 

Senator Sterling. Let us consider the language of the war pro- 
aibition act, a part of which I quote, as follows : 

No grains, cereals, fruit, or other food product shall be used In the manufac- 
ture or production of beer, wine, or other Intoxicating malt or vinous liquor for 
beverage purposes. 

And elsewhere that expression is used in the act, "intoxicating 
malt or vinous liquor for beverage purposes." Suppjose that out of 
that language a ^ood deal of uncertainty and confusion grows as to 
what is an intoxicating liquor? You know there is such confusion 
now from the cases that have been in the courts. Would it not be the 
expedient thing, the wise thing, in order that further confusion and 
uncertainty might be avoided in the administration of the law, for 
Congress to define what constitutes an intoxicating liquor by fixing 
the per cent of alcohol? 

Mr. Untermyer. Of course, you are assuming that Congress has 
that power. I deny that, but am not discussing it at the moment. 
But my answer would be that that might or might not be true under 
ordinary conditions. But even then Congress should do it in an 
orderly way. It should get some information on the subject. It 
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should find out by investigation and inquiry what is an intoxicating 
liquor, or it should frankly throw all law to the winds, defy law, and 
say that, although the war is over, it will amend and extend this bill 
by striking out the word " intoxicating " now, at this stage, and make 
it apply to all beer, or to all beer of one-half of 1 per cent, because 
the pretense that beer of one-half of 1 per cent alcohol is an intoxi- 
cating liquor is entitled to no respect and has no support from any- 
thing beiore this committee or before Congress. There is not an 
iota in anything I have seen in your record to sustain it. No respect- 
able authority could be brought to support any such contention. I 
think I can name about a hundred things that you eat and drink that 
contain as much as one-half of 1 per cent of alcohol and that are not 
considered intoxicating. 

Senator Sterling. Do you contend that beer containing 2% per 
cent of alcohol will not intoxicate? 

Mr. Untermyer. Yes; I not only contend it, but if you will give 
me the opportunity I am going to present to you a case that may sur- 
prise you. It is impossible that beer of 2f per cent can be intoxicat- 
ing. Mind you, 2J per cent is not the kind of beer that has been sold 
heretofore in the market. The beer that has been sold heretofore in 
the market has always contained more alcohol than 2f per cent. 

Senator Norris. How much more? 

Mr. Untermyer. It is about 4 per cent; and some of the beers, I 
think, as high as 6 per cent. 

Senator In orris. Will you tell us how much alcohol beer must con- 
tain in order to be intoxicating? 

Mr. Untermyer. We have here the affidavits that were used in the 
New York court, of 14 eminent specialists and physicians. 

Senator Walsh. That is, in the New York case? 

Mr. Untermyer. Yes. 

Senator Walsh. Those are all in the record? 

Mr. Untermyer. No ; I think only those of the Anti-Saloon League 
are in your record. Ours have never been presented before any 
branch of Congress. 

Senator Walsh. It was asked that they be put in the record. 

Mr. Untermyer. I understand from Mr. AVhiteside, my associate, 
that they have never been in your record. 

Senator Walsh. I thought they were in the record. 

The Clerk of the Committee. Those for one side only are in the 
record. 

Senator Walsh. Has the other side affidavits in the record? 

Mr. Untermyer. Yes, sir. 

Mr. Wheeler. That was left here with the committee, on the table. 

Mr. Untermyer. I have not seen any reference to them in the 
record ; but I have read the record very superficially. 

Senator Walsh. Senator King, did you not present them ? 

Senator King. No; I referred to that record when Mr. Gompers 
was testifying, and called attention to the argument of Mr. Root, and 
the expert and scientific testimony that he submitted at that time in 
that case, but it was not before us. 

Mr. Untermyer. There is also further evidence, that I have here, 
of two more men who have analyzed the affidavits of the Anti-Saloon 
League and replied to them. 
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AH of them would seem to indicate that before you determine what 
is intoxicating, either for the purpose of the amendment or for this 
bill — if you insist upon proceeding with it, which I hope will not be 
done — as to war-time prohibition, an inquiry should be made as to 
what does constitute intoxicating liquors. It is an inquiry that you 
can either make upon these amdavits or you can make it by the 
taking of testimony. Perhaps it would be more desirable to take 
some testimony on that subject so that you maj^ satisfy yourselves. 

I am going in a little while, if you have the time, to snow you why 
it is impossible that beer containing 2f per cent of' alcoholic con- 
tent can be intoxicating. The stomach contains oidy 3 pints. Two 
and a half pints is the capacity of the average stomach and 3 pints 
is the extreme quantity, it' requires 1 gallon, within a limited time, 
of beer containing 2| per cent of alcoholic content to have any effect 
whatever in the way of intoxication. 

Senator Sterling. Does it depend sometimes upon the person 
taking it? 

Mr. Untermyer. Of course it does; but in our tests you will see 
that we hare covered that. We have made tests covering the cases 
of total abstainers, people who have been accustomed to drinking 
lightly, and people accustomed to drinking heavily ; have had them 
under observation for days. We have lay testimony from labor 
organizations, as well as these 14 physicians and ^ecialists, on the 
subject, and I think the subject has been gone into iStirly from every 
angle, and it is proved that it is impossible to get any indication of 
intoxication from this character of beer. 

Senator Norris. These affidavits that you speak of are affidavits of 
specialists — chemists? 

Mr. Untermyer. Yes, sir ; chemists, physicians, and others. 

Senator Norris. How many of them had you? 

Mr. Untermyer. I think 14, altogether, from experts. 

Senator Norris. Well, they will be your 14 points, I suppose ? 

Mr. UNTER>rYER. I hope they will be as good as the 14 points and 
be so regarded. 

Senator Norris. They have got to be pretty convincing if the'y are. 

Mr. Untermyer. I am very much wedded to the 14 points. 

Senator Norris. So am I. # 

Mr. Untermyer. And I am very much wedded to the covenant. 

By conducting such an investigation Congress would doubtless 
strengthen its position in the litigation that may follow the enactment 
of the amendment. It was that kind of investigation that was shown 
to have been had when the 80-cent gas case came up in the United 
States Supreme Court. The fact that the committee of the legislature 
of the State of New York, of which ex- Justice Hughes was counsel, 
had gone exhaustively into an inquiry as a basis for the legislation 
fixing the price of gas and had not arbitrarily out of its own con- 
sciousness said that 80-cent gas is not confiscatory, was a very per- 
suasive argument for the Supreme Court, and that fact was greatly 
dwelt upon in affirming the constitutionality of that law. And so 
if your committee would enter upon an inquiry as to what is in- 
toxicating and would then formulate your legislation under the con- 
stitutional amendment in conformity with the results of the inquiry, 
instead of doing as you are proposing to do, acting apparently with- 
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out any sort of basis whatever except after hearing some ex parte 
affidavits from one side, without the other side being heard at all, 
I think you will have greater support in endeavoring to support that 
amendment. 

But I will say this, that, in my humble judgment, if you undertake 
to base the case of the constitutional amendment prohibiting the use 
of licjuor upon an alcoholic content of one-half of 1 per cent, you 
will imperil that amendment. I think you will defeat it. I have 
heard a lot here about the Purity Extract case. That has nothing 
whatever to do with the subject. The Mississippi Constitution pro- 
hibited all malt liquors. 

Senator Norris. That is the Poinsetta case ? 

Mr. Untermyer. Poinsetta was a malt liquor, although it contained 
no alcohol. There are plenty of liquors that contain no alcohol. A 
malt liquor does not necessarily contain alcohol. It depends upon 
the way it is manufactured. If we were disposed to hold our peace 
and let Congress legislate to defeat the amendment, that would be one 
wa^ of preserving our rights. But it is not the way I want to treat 
it. I want to treat it with the utmost candor before the lesrislation is 
passed, so that if Congress passes a futile law it does so with its eyes 
open and is not ensnared into anything in the nature of a trap. In 
my opinion it is pretty close in this proposed legislation, under the 
constitutional amendment, to getting you into a trap, because you will 
not find, I will venture to say, a scientist who will go upon the wit- 
ness stand and stand cross-examination on the proposition that there 
is anything intoxicating in one-half of 1 per cent of alcoholic contents. 
There is less alcohol in 2f per cent beer than you would get into the 
system from a hearty meal from an ordinary diet without naving any 
liquid beverage at all, just from the fermentation of the food in the 
intestines. If it were not for the fact that such a bill has already 
been recommended by a committee of the House, I should say that 
the bill is preposterous, so far as concerns the constitutional amend- 
ment. So far as concerns war-time prohibition, if we still were in 
war, perhaps you could do as you pleased to conserve food and food 
products. X ou would not have any limitation. You could stop the 
use of ice cream or soda water or anything else you pleased in order 
to conserve the energies and resources of the country. That part of 
the bill is not on the same footing from the legal point of view as 
the other features of the bill. They stand on an entirely different 
footing, to my mind. 

I ought to say, though, in justice to the gentlemen who are con- 
nected with this litigation in New York and with whom I am in a 
sense identified and associated, although I have taken no part in the 
litigation and am not authorized to speak for them, that they do 
not take that view of the war-time prohibition bill. But my per- 
sonal view is that if we were in war, if you had at the time the 
original bill was passed passed a law prohibiting the manufacture 
or sale of any beverage containing malt, or soda or ginger ale, or 
anything else, you had the power while we were at war to do that 
for the purpose of the war. Your powers were then unlimited, to 
my mind. But that situation does not apply to the amendment. 

Mr. Whiteside reminds me that the amdavits show that there is 
as much alcohol generated in the system from the ordinary diet of 
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a single day as is contained in 3 pints of beer of 2f per cent. Alcohol 
is not a foreign element in the system, you know. 

Senator Norris. I want to asK you whether in your researches in 
the decisions of the courts you have found whether it has been judi- 
cially determined just how much and what per cent of alcohol will 
make a liquid an intoxicating liquor ? 

Mr. Untermyer. No; I think not. I believe it has always been 
regarded as a question of fact, and many of these prohibition amend- 
ments in the States, you know, are not confined to intoxicating 
liquors. They are directed sometimes against malt liquors. Some 
are truly against intoxicating liquors. 

Senator Norris. In those cases, have you found anywhere the ques- 
tion was involved — as it is very often in the case of a man selling 
liquor without a license — as to just how much alcohol the court 
found judicially that it would require to make a liquor intoxicating? 
Mr. Untermyer. Mr. Whiteside is more familiar with that phase 
of the subject than I am, because I have not made the investigation. 
Perhaps he will answer your question. 

Mr. Whiteside. In the hop-beer case which came up in Connecti- 
cut many years ago, under a statute under which the Government 
had to show that the liquor sold was intoxicating, the jury found 
that hop beer containing upward of 4 per cent was not intoxicating 
in fact. 

Senator Norris. That is the finding of the jury. It does not meet 
my point. I may say that personally I have prosecuted men for 
selling hop beer and sent them to jail. If that statement is right, I 
have no apology to make. I would not pay any attention to what a 
jury would find. 

Mr. Untermyer. Yet it is in the last analysis a question of fact. 
It has been treated as a question of fact and should be treated as a 
question of fact. When you come to legislate upon the amendment 
you can not legislate upon a question of fact unless it will stand 
the test judicially to show that your limitation upon the amoimt 
of alcohol content has some reasonable relation to what is intoxi- 
cating. 

Senator Walsh. I feel like remarking, Senator Norris, that I have 
been disappointed as often in the findings of courts as I have been in 
the findings of juries. 

Senator Norris. The juries are often moved by other considera- 
tions, and I would like to know whether any court, particularly a 
court of last resort anywhere, has ever passed upon the question and 
determined how much alcohol is necessary to make a liquid intoxi- 
cating. 

Senator Walsh. The trouble about that. Senator Norris, is that the 
appellate court rarely reverses unless the finding is entirely unjusti- 
fied or at least wholly contrary to the weight of evidence. 

Mr. Untermyer. Here we have a jurisdiction where the United 
States Circuit Court of Appeals for the Southern District of New 
York construed the law as only applying to intoxicating beer. The 
court said that was a question of fact, and you can not destroy its 
being a question of fact, in my opinion, bv arbitrarily saying that a 
thing is intoxicating when it can be overwhelmingly proven that it is 
not. 
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Senator Norris. I am interested in the question, Mr. Untermyer, 
more deeply for this reason. If we pass a law defining intoxicating 
liquor hj saying how much alcoholic contents will constitute intoxi- 
cating liquor, and that decision is right, then if it should be deter- 
mined ih the courts that we have put too small an amount of alcohol 
in it, they would hold our law unconstitutional under that amend- 
ment. 

Mr. Untermyer. At some future time Congress could nullify the 
constitutional amendment by enacting that 10 per cent or 20 per cent 
alcoholic content was necessary under the amendment. 

Senator Norris. Yes; but if we define it, then at least under your 
argument we are bound, and we run the risk of nullifying our own 
law unless we determine it properly according to the facts. 

Mr. IJNTERMYiiR. That is quite right, and yet it is even doubtful 
whether you have the right to determine it — to assume that you have 
that right. I agree with Senator Norris, and it has always been my 
view that you could not do anything that was more perilous to the 
amendment than to attempt to define it, because you may nullify the 
constitutional amendment any time that Congress sees fit to do so. 
Pass a law that 10 per cent is intoxicating? Why not, if you can say 
that one-half per cent is intoxicating ? The latter is much truer than 
the former, because 10 per cent is intoxicating and one-half of 1 per 
cent is not intoxicating. 

Senator Sterling. You would not say, Mr. Untermyer, would you, 
as a matter of law, that Congress did not have the power to define 
intoxicating liquor by specifying the amount of alcohol ? 

Mr. Unter^iyer. Senator Sterling, I think the question is so 
close that I can not make up my mind on that proposition myself, 
although I incline to the view that it has no such arbitrary power. 
Congress has the right in legislating for the enforcement of an 
amendment to the Constitution to make such legislation as is nec- 
essary and proper or convenient for carrying it into effect. It can 
not extend the amendment by legislation, and it can not narrow 
it by legislation. Now, you run that great danger, especially where 
you attempt it without anv kind of inquiry, and do it arbitrarily, 
and you do it in a way that can be shown to be perfectly absurd on 
its face, as this can be shown to be. as appears from these affidavits. 
On the basis of 2f per cent the alcoholic contents are about seven 
times as much as that provided by this bill, and we say that is non- 
intoxicating. If you want to carry out the will of the people — 
and I am sure you do — why not prevent any beverage containing 
alcohol from being sold upon the premises — I think that is a legiti- 
mate exercise of the power under this constitutional amendment — 
and then let the question be determined as a question of fact, which 
it is, as to what is intoxicating? 

Senator Norris. Let me see if I understand you. Do you con- 
tend now that under the amendment to the Constitution we would 
have the right to prohibit the sale of a liquid containing no alcohol, 
on the premises? 

Mr. Untermyer. I think you would have the right to regulate 
the manner of its sale ; yes. 

Senator Norris. Where do you get that ? That amendment refers 
only to intoxicating liquor. 
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Mr. Untermyer. Yes^ but I think for the purpose of carrying 
out the amendment, in order to prevent evasion, and in order to 
make it effective, you would have the right to regulate the manner 
of the sale of anything that contained the elements of an intoxicant. 

Senator Norris. If that is true, then why could we not do the 
same thing without reference to whether it is sold on the premises 
or not? If in order to regulate something that is intoxicating we 
can prohibit the sale of something that is not intoxicating, then 
\yhat has the sale of it on the premises to do with the legal propo- 
sition? 

Mr. Untermyer. I think I have been misunderstood, or perhaps 
I have not made myself clear. I started by saying that I was in 
grave doubt as to whether Congress could pass any legislation 
whatever on this question of what is intoxicating. But I suggested 
how it might get rid of the saloon. I am not passing upon the 
soundness of that suggestion. I am simply thiuKing aloud upon 
the subject. You may get rid of the evil that is primarily aimed 
at, get rid of the saloon, by some such legislation as I suggest. But 
my better opinion is, I am inclined to the belief, that Congress can 
only legislate with respect to intoxicating liquors, and that it can 
not determine what is intoxicating j that that is a question of fact in 
every case, and it would be a vicious precedent in any event if it 
could be determined oixe year that ^ of 1 per cent is intoxicating 
when it can be clearly shown that it is not, when in another year 
it could be determined that 10 or 20 per cent is the limit. 

Senator Sterling. We could not under the constitutional amend- 
ment limit our legislation prohibiting the sale to a sale on the 
premises, could we? This is wholesale and sweeping. It prohibits 
the manufacture, sale, or transportation of intoxicating liquors. 
Thev could not be sold for use in the home, could they? 

JVfr. Untermyer. Not intoxicating liquors, no, but liquors that are 
shown to be nonintoxicating, having a trifling alcohol content. The 
question I had in mind was as to whether, as an incident to regu- 
lating the manufacture and sale of intoxicating liquors, it would 
not be within the purview of Congress to say that even nonintoxi- 
cants, but containing alcohol, should only be sold in a certain way, to 
prevent evasion of the amendment. That is the thought I had in 
mind. 

Senator Walsh. That is a subject upon which I should like very 
much to hear you. I do not believe that any member of this committee 
takes the position that we can under the amendment as an independ- 
ent proposition prohibit the sale of any kind of liquor except intoxi- 
cating liquor, but it is argued to us that in order to secure effective 
enforcement of the prohibition amendment and of the war-time 

Erohiibtion act we must also prohibit the manufacture and sale of 
quors, as an incident of those, which are not intoxicating, but the 
sale of which would make it impossible, or very largely impossible, 
to make effective the law ; and your argument, it seems to me, goes 
along the same line. 
Mr. Untermyer. It is not an argument. 
Senator Waiah. I understand ; it is a suggestion. 
Mr. Untermyer. It is suggesting the various possibilities of legal 
questions that may arise. I do not express any opinion on that. 
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Senator Walsh. I understand. You do not even venture the opin- 
ion that that would be within our powers. 

Mr. Unttermyer. No ; I do not. 

Senator Walsh. But you venture the opinion that much of the 
evil of the sale of intoxicating liquors would be obviated and efforts 
to avoid the law would be largely circumvented if we could get 
rid of the saloon. 

Mr. Untermyer. Yes. 

Senator Walsh. And we could do that by prohibiting the sale of 
liquor, even that is not intoxicating, to be drunk upon the premises? 

Senator Untermyer. If you could do that. 

Senator Walsh. Exactly. Now, I would like to hear you, if you 
care to argue the question, as to whether we would have the power 
to prevent the sale of liquor upon the premises, where sold to be 
drunk on the premises, which is not in fact intoxicating; and it 
would seem to me to follow inevitably from that conclusion, if it is 
sound, as suggested by Senator Norris, that if we can prevent the 
sale of it to be drunk on the premises we can prevent the sale of 
liquor to be drunk anywhere. 

Mr. Untermyer. I do not care to argue that question, for this 
reason : I made this suggestion because of the wide powers that you 
claim from this bill, and I said, or intended to say, that, assuming 
the existence of such power as you are undertaking to take in this 
bill, you could prevent the evil by forbidding the sale upon the 
premises of all nonintoxicating and alcoholic beverages; then enact 
a sane rule for the home that will not encourage evasion of the 
law and will not be subject to the reproach that it is vicious class 
legislation. 

Senator Walsh. That is the point. Assuming, now, that one-half 
of 1 per cent — and you are absolutely right — ^is not intoxicating ; but 
in the opinion of the committee, we will say, it might be found ad- 
visable to prohibit the sale of that because to permit the sale of it 
would be to render to a large extent abortive the rest of the legisla- 
tion ; would we have the constitutional right to do that ? 

Mr. Untermyer. I do not think sq. Senator Walsh. But this bill 
which has passed the House assumes that there is such a pow^er. 
My argument was mtended to go to the point that there was not. 

Senator Walsh. For your information, I should say that we re- 
serve that question. 

Mr. Untermyer. This was in the House. The majority report in 
the House takes that ground. 

Senator Walsh. This committee has reserved it. This committee 
would be glad to hear from you on that. 

Senator Norris. If you do not think we have that power, I should 
like to hear you on that. 

Senator ^ing. Before you proceed, let me call your attention to 
the language of the Supreme Court, Mr. Untermyer, to which the 
attention of the committee has been invited as supporting the view 
that by legislative fiat you may declare alcoholic liquors, the contents 
of which are not sufficient to intoxicate, to come within the war-time 
prohibition act, and within the constitutional amendment. Our at- 
tention has been called to several cases. 

Mr. Untermyer. Yes; I have read them. 
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Senator King. The language of the Supreme Court, for instance, 
in the Purity Extract Co. versus Lynch cases, is as follows : 

When a State, exerting its recognlzdd authority, undertakes to suppress what 
it is free to regard as a pubUc evil, it may adopt such measures having reason- 
able relation to that end as it may deem necessary In order to make its action 
effective. It does not follow that because a transaction separately considered 
is Innocuous, it may not be Included in a prohibition the scope of wiilch is re- 
garded as essential in the legislative judgment to accomplsh a purpose within 
the admitted power of the Gtovemmmit. 

And in the case of Crane versus Campbell 

Mr. Untbrmyer. May I interrupt to say as to the Purity Extract 
case, that in the first place in the State they legislate under the police 
power. 

Senator King. I appreciate that. 

Mr. Untermyeh. There is a wide distinction. 

Senator King. I agree with that distinction. But let me call your 
attention to the case of Crane against Campbell : 

As the State has the power above indicated to prohibit it may adopt such 
measures as are reasonably appropriate or needful to render exercise of that 
power effective. 

It is contended, if I understand the proponents of this legislation 
and the advocates of this legislation, that there is a proper relation 
between a declaration of Congress that one-half of 1 per cent shall be 
regarded as the limit beyond which the alcoholic content may not go — 
there is a proper relation between that legislative fiat — and the pur- 
pose of the act, and that Congress ought to declare some limit beyond 
which the manufacturer may not go, because there is a proper rela- 
tion between that declaration and the object in view, the proper 
enforcement of the law. 

Mr. Untermyer. Why not one-fiftieth of 1 per cent, or one one- 
hundredth, or any other absurd restriction? It seems to me that all 
the decisions are limited distinctly to the proposition that where a 
State is exercising the police power it is on a very diflFerent footing 
from a congressional act ; but even where a State legislates upon this 
subject under a constitutional provision, the legislation may not be 
necessary or proj)erly or conveniently adapted to the carrying out of 
the amendment itself, and you have to justify that in the courts. 
The courts do not even then take it for granted. You know 
that in the Purity Extract case the constitutional amendment was 
very broaH. That is no authority — no precedent at all. The people of 
that State acted as they had the right to act under the sovereign State 
power with respect to the police power. They said they wanted to 

Srohibit all malt liquors. Poinsetta, as I have saidj was a malt liquor. 
' othing could have been more simple. The plaintiff said, " Why, 
this is a malt liquor that contains no alcohol and the amendment was 
intended to prohibit intoxicating liquor." The amendment did not 
say so. You will best appreciate to what length these " bone-dry " 
prohibition gentlemen are going when they have to support their 
position by that sort of precedent. You can see how you may cir- 
cumvent the whole force and virility of this constitutional amend- 
ment if you undertake now to fix any amount as constituting an in- 
toxicating liquor. 

I have repeated myself so often in this discussion that if I do 
so once more it will not count. With respect to war-time prohibition, 

123878— 19— FT ! 
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I appeal to you in all fairness and sincerity not to stultify the rec- 
ords of Cohgress by such legislation, assuming that you have the 
power or would have it if the war were on. Why set a precedent 
of that kind which will return to plague you when you least expect 
it? You are near the time when the constitutional amendment is 
going to take effect, and its scope can be construed by the courts. 
You have practically promised these interests a certain length of 
time in which to adjust their business affairs. You do not know 
whether the States would have ratified that amendment if the 
promise had not been made.. Perhaps they would; perhaps they 
would not. But you are acting under a false pretense in usinc the 
words, "w^r-time prohibition" in this act, and you are bre^dng 
faith with the States that have voted for this amendment. 

Senator Kjng. Would you care to say anything, Mr. Untermyer, 
as to the power of Congress — anything in addition on the war-time 
prohibition, that is, as to our rights — ^to legislate at all? 

Mr. Untermter. You mean at this time? 

Senator Kjng. At this time. I will be frank with you, I have 
doubted the power. 

Mr. Untermter. I think that if I were filing a bill of complaint 
in equity against the enforcement of this law J would allege that 
peace had been signed, that our Anny was being demobilized, that 
peace had been ratified by the enemy, that trade relations had been 
opened up with the former enemy, and all the facts going to show 
that. Then I would refer to the various proclamations of the Presi- 
dent, to his advice to Congress as the Commander in Chief of the 
Army and Navy, and the reasons he cave for it. I do not believe 
any court would permit the farce of calling this war-time pro- 
hioition. 

It is said that this is merely an enforcement measure of a bill 
in existence ; of a measure that ought not to be in existence, as the 
President has said — ought not to continue to be in existence. But, 
assuming the original bill is to remain, this proposed bill is an 
extension of the war-timeprohibition act. 

Senator Walsh. Mr. Untermyer, will you pardon me, because 
you speak of the legislation as being insincere and unworthy of 
Congress? 

]M&. Untermter. I did not mean to be disrespectful. 

Senator Walsh. Notwithstanding your disavowal, it necessarily 
implied that the charge would lie against the members of this com- 
mittee. I feel like saying about that matter that we are not enact- 
ing this war-time prohibition, and I do not agree with you at all 
that we are extendmg it, even if we adopt these features to which 
you invite our attention. We are not going to try to extend the 
prohibition act. It prohibits, and prohibits only, the manufacture, 
sale, and transportation of intoxicatmg liquors. 

Mr. Untermter. Intoxicating beer. ! 

Senator Walsh. Intoxicating liquors. It is argued to us with 
much reason — and we would like to hear you upon that subject- 
that as incidental to that power and the duty which is imposed upon 
Congress to legislate for the enforcement of that amendment, we 
may deal with liquors not intoxicating, but the sale of which would 
make ineflpective our legislation in relation to intoxicating liquors- 
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So, likewise, when we come to pass an act for the enforcement of the 
^war prohibition law, it is argued to us that we do not need to extend 
that act at all, but in like manner in an enforcement statute, so as to 
make effective whatever regulations we enact concerning intoxicating 
liquors, we may likewise regulate or prohibit the sale of liquors oi 
such character as that their sale would render abortive the legisla- 
tion which we enact for the suppression of the sale of intoxicating 
liquors. 

Mr. Untermyer. Do you not agree 

Senator Walsh. Let me say in that connection that the committee 
has not yet determined whether it has or has not that power, and 
vre would be glad to have the opportunity to hear you. Every mem- 
ber of the committee said at once that they would be very glad to 
hear Mr. Untermyer; and, for myself, I should be glad to hear you 
fully upon that aspect of the case. But I do not want to rest under 
the imputation of insincerity if I shall reach the conclusion that 
without any purpose whatever to extend the present act we may en- 
act this legislation in order that it shall be enforced. 

Mr. Untermyer. You freely concede, do you not. Senator Walsh, 
that at this time you would not be willing to pass a war-time pro- 
hibition act? 

Senator Walsh. Of course that is beside the question. We are not 
called upon to do that. The act was passed. * 

Mr. Untermyer. As an independent proposition, you would not be 
willing, would you, to pass war-time prohibition? 

Senator Walsh. As an independent proposition, if we had no le^s- 
lation upon the subject, now I do not think that anybody would think 
of passing it. 

Mr. Untermyer. Then may I ask this : Do you not concede that, if 
this is an extension of the act of November, 1918, it would not be the 
proper thing to do? I do not want to turn inquisitor. 

Senator Walsh. Well, I would be quite willing to transmute my- 
self into a witness instead of a judge and subject myself to cross- 
examination. I might be willing to concede that. But let me merely 
press that point. As indicated b;^ the chai^an, our first article 
refers alike to the war-time prohibition and the enforcement of the 
prohibition amendment, and if we extend the existing war prohibi- 
tion act by this legislation we in exactly the same way extend the 
constitutional amendment, which everybody concedes we can not do. 

Mr. Untermyer. I think your powers are very much broader, as- 
suming that we are still in the war, under the war-time act^ than 
under the constitutional amendment. I do not think there is any 
question about that. 

Senator Walsh. I agree to that. 

Mr. Untermyer. I am not here to argue that if we were in the 
war you could not extend this to any length you saw fit a^ a war 
measure. I freely confess that you could so far as the war-time 
prohibition act is concerned, but I have argued upon what I — per- 
haps unfortunately, because of a limited vocabulary — ^have referred 
to as insincere; and I have disavowed any intention to be offensive or 
to imply a reflection in that. I have so characterized your proposed 
action on the assumption that it is an extension of the act. Of 
course, if it is. not an extension of the act, if it is simply an en- 
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forcement measure and nothing more, that is another question. But 
I can not understand how you can deny that this is an extension 
of the act when you have unlimited power, assuming the war to 
exist, under this act, which you have not under the constitutional 
amendm^it, and assuming the war to exist you avail yourselves of 
that unlimited power to undertake to now legislate that an act that 
prohibits only the use of intoxicating beer is violated by the manu- 
facture of l| per cent beer. If you did that imder the constitu- 
ti<mal amendment, there would be u remedy; but if you do it under 
this law, there would be no remedy, unless we estabhsh that there is 
no war, because for the purpose of the war you could prohibit any- 
thing. When you are legMating under the amendment I claim 
that you will have to confine yourselves to the limitations of the 
amendment. So that in the one case you are subject to a degree of 
review by the courts to which you are not subject in the other. You 
are therefore bound to keep more guardedly and carefully within the 
law. Therefore I say there is that mark^ distinction oetween the 
two situations. I do not know whether I have made myself plain. 

Senator Waush. That is quite clear to me. 

Mr. Untermtek. The only defense we would have under the war- 
time prohibition bill would be that the war is ended, and that there 
is no necessity or occasion for this legislation. We would not in 
that case be able to say that one-half of 1 per cent is not intoxicating 
and that therefore the act is void, because for the purpose of the war 
you could prohibit anything. But when you come to legislate to 
enforce the amendment which prohibits the manufacture and sale 
of intoxicating liquors, we have, I think, a fixed and plain remedy 
if you try to bring within the law matters to which the amendment 
does not apply. Therefore I say that the positions are not the same, 
and ought not to be treated in the same manner, and that you are 
required to be very much more guarded in legislation now which 
may be regarded as having been enacted under the pretext of war 
prohibition. 

Senator King. If you will pardon me, that is exemplified some- 
what by the attitude of one of the Government officials here in deal- 
ing with the espionage bill in excluding certain publications from 
the mail during the war. During the war the power was implied 
ver^ freely and they were excluded. For instance, there were publi- 
cations that related to the sale of bonds, that were deprecating the 
purchase of bonds, trying to force the price down in the market, and 
publications with respect to enlistment, and so on. Since the armis- 
tice and more recently, in the past few months, there has been a very 
great relaxation, and one of the law officials with whom I have con- 
ferred has taken the position that perhaps they ought not to enforce 
certain provisions of that act — those with respect to those publica- 
tions — ^licause the provisions of the act deal specifically with war con- 
ditions. The question now of Grovemment securities and the ques- 
tion of securing men for the war is not before us as acutely as it was 
before. 

Mr. Untermter. Any sort of legislation in an emergency such as 
that in which we found ourselves has an excuse and perhaps a justi- 
fication. But we are back upon another basis now, and the quicker 
we determine to stay within our constitutional rights and to restore 
respect for the law, the better it will be for this country. 
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Senator Norbis. Technically and legally speaking, we are still at 
'War J are we not? 

Mr. Untermyer. Technically, we are still at war. 

Senator Norris. And the power or authority called the war power 
is in existence now ? 

Mr. Untermyer. I do not believe the courts will so hold, except 
for a purpose that is clearly intended to be essential, or at least 
appropriate, to the exercise of the obligations that we still have in 
respect of the war. 

Senator Norris. Without any additional proclamation or action 
by Congress we might send all the soldiers back to France in six 
Tveeks from now ? 

Mr. Untermyer. Yes, you might; but in the meantime you are 
demobilizing the Army and selling your ships. 

Senator Norris. Of course, nobody believes we will. I am speak- 
ing in a purely technical sense. 

My. Untermyer. But courts have a queer way of dodging techni- 
cal questions. 

Senator Norris. And a queer way of backing up under them when 
they want to. 

Mr. Untermyer. Yes, to further the ends of justice; and they 
dodge them when they want to for a like purpose. I am not at all 
fearful of what will happen to this war-time prohibition measure 
if Congress sees fit to put it on the books when it can be shown that 
vre are now trading with our former enemy, when trade relations 
with Germany have been reestablished 

Senator Norris. Have you any doubt in your mind, as a lawyer, 
that the existing war-time prohibition act would be enforced now 
by a court of justice the same as it would be if -we were actively 
fighting, as when it was passed in November? 

Senator Sterling. Up until the termination of demobilization ? 

Mr. Untermyer. I have no doubt that the existing act would be 
enforced, because Congress had the power when in war to provide 
legislation that would continue until the treaty of peace was ratified, 
and until the Armj^ was demobilized. When we were in a state of 
war it had the right to look officially to conditions of that kind. But 
it is a different proposition now. 

Senator Norris. 1 assume that is a different proposition from this 
particular bill, but if you sustain it now, notwithstanding the cessa- 
tion of hostilities, would not that apply to any other law f 

Mr. Untermyer. No; I should say not, because it was passed at 
a time when we were at war. 

Senator Norris. But we are enforcing it at a time when we are not 
at war. 

Mr. Untermyer. Because the bill provides for a time when it shall 
cease. Congress had the right to pass it in that way, and that pro- 
vision of the law is as effective as any other provision. 

Senator Norris. But suppose that the law provided that it should 
be enforced until five years after the war. Would you say that that 
is good ? 

Mr. Untermyer. No ; I should say that that is not a reasonable 
exercise of the war power. It should be until demobilization is com- 
plete; or putting the war activities into the hands of the Government 
until a certain time after the war would be reasonable. 
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Senator Norrts. Now, I do not believe that the court would qualify 
this at all, but Mr. Untermyer is using the condition now as com- 
pared to actual warfare, in this particular bill which we are now 
considering. If that is a good argument against that bill, why is it 
not a good argument — in other words, if we are in reality not at war, 
then will not the court hold when it comes to the existing law that 
the war has passed and you have no authority to do this in peace 
times ? 

Senator Sterling. I understand that Mr. Untermyer is arguing 
against what he terms is an extension of war-time prohibition. We 
are not admitting that it is such an extension, but consider that it is 
simply a provision for enforcement. 

Mr. Untermyer. I am contending that what the Congress is con- 
sidering is not the enforcement of war-time prohibition, but is a mani- 
fest extension, with due respect to Senator Wajsh's opinion to the 
contrary — and I have a regard for his opinion as a lawyer. I am 
contending that if the act applies to intoxicating beer, and thi^ can 
be overwhelmingly shown to be not intoxicating beer, you might just 
as well say that you will prevent the sale of ice cream and soda water 
or anything else, because you might use it as a cover for selling alco- 
hol because you might put something into it that might have alcohol 
in it, and in order to enforce that you say you have the right to 
prohibit the sale of all these harmless thin^. ^You could name any 
number of such things that have no relation to alcohol beverages, 
that could be prohibited under the guise of the exercise of the war 
power if this were permissible, and then* say that you are not extend- 
ing the act, which provides only against intoxicating beer. 

Senator King. If you have finished that branch of the case I would 
like to ask one question. Suppose we feel that there should be no 
extension ; that whatever legislation, if any, shall be enacted, must be 
for the purpose of enforcing that act in its strict terms; what kind 
of legislation, if you care to venture a suggestion, do you think would 
meet the terms of the act? 

Mr. Untermyer. I think practically all the conditions of the pro- 
posed act, except the attempt to denne what is intoxicating beer, 
might be appropriate. 

Senator Walsh. I am glad to hear you say that. We legislate 
about a lot of things here. We throw all manner of restrictions about 
the sale of intoxicating liquors not used for beverage purposes at all. 

Mr. Untermyer. Not used for beverage purposes; in the prelimi- 
nary law of November, 1918? 

l^nator Walsh. No. 

Mr. Untermyer. We are speaking of the war prohibition bill 
now? 

Senator Walsh. I am speaking about the war prohibition now. 

Mr. Untermyer. I have not seen those provisions. I have only 
read this bill once. But I do not find anything in that part of it. 

Senator Walsh. Why, yes. 

Mr. Untermyer. I Imow you did make certain provisions in the 
part of the bill applying to the constitutional amendment. 

Senator Walsh. Suppose you want to get some alcohol to take an 
alcohol rub? 

Mr. Untermyer. The House bill does not refer to that. 

Senator Walsh. Oh, yes. 
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Mr. Untermyer. I think the House bill- 



Senator Walsh. This deals with the whole subject of intoxicating 
liquors, whether used for beverage purposes or not so used. 

Mr. Untermyer. You see, the House bill is very short in that re- 
spect. Perhaps it differs from your bill. 

Senator Sterling. What bill have you? 

Mr. Untermyer. House bill 6810, and that does not refer to 
any of these matters of enforcement which you have mentioned in 
Title I. It does in Title II. 

Senator Walsh. Quite right. 

Mr. Untermyer. Not in the war prohibition act. I am speaking 
only of that. I am not speaking of the other. 

Senator Walsh. I would like to have your ideas about the other 
just the same, in the Senate bill. 

Mr. Untermyer. I do not think that in the war prohibition part 
of the bill you can go beyond provisions that are necessary for the 
prevention of the sale oi intoxicating liquor. I do not think you 
can extend them. 

Senator Walsh. T^Tiether we can or not, it is not our purpose to 
do so. We are just endeavoring to fix appropriate provisions here 
for the enforcement of it so that that law will not be plainly and 
grossly and continuously violated while it remains on the statutes. 
We propose to have an enforcement law, but the point I am making 
is that it is as applicable to the prohibition amendment as to that 
purpose. 

Mr. Untermyer. That is another question. 

Senator Walsh. I agree with you that the two stand upon a 
different basis. There is no doubt about that. 

Now, assume that we do not intend to extend the existing war 
prohibition act at all. All we are going to do is to pass an enforce- 
ment act. We do not intend either to extend the prohibition amend- 
ment, because we could not if we tried to do it now that the prohibi- 
tion amendment prohibits the sale and manufacture, transportation, 
exportation, and importation of intoxicating liquors. But notwith- 
standing that, Mr. Untermyer, we have a whole code of legislation 
concemmg the manufacture, use, and sale of intoxicating liquors 
not for beverage purposes. What is our justification for tnat Kind 
of legislation? 

Mr. Untermyer. As applied to war prohibition, or both? 

Senator Walsh. As applied to the amendment and as applied to 
war prohibition upon the assumption that we do not intend to extend 
the war prohibition act. What is the justification for that? 

Mr. Untermyer. If you limit your legislation to intoxicating 
liquor as a beverage, and the enforcement legislation is appropriate 
to the enforcement of tiiat law, it is not an attempt to extend it. 
I think it is perfectly valid. If in order to prevent the sale of 
intoxicating liquor as a beverage — being limited to intoxicating 
liquor — it would be necessary to surround it with these safeguards. 
I think they are legitimate ; and I think they are legitimate, assum- 
ing that war existe, with respect to both bills. My objection to the 
war prohibition bill is to your attempt, as I see it, to extend the 
bill under the guise of enforcement provisions which are not en- 
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f orcement provisions at all. Your definition of intoxicating liquor 
is contrary to the fact, as I am sure can be shown. 

Senator Walsh. If we reach the conclusion to make that demon- 
stration I do not suppose that we shall convince a great many people 
that we have not delioerately gone outside of the prohibition amend- 
ment and the prohibition law. 

Mr. Untermter. The only point is right here 

Senator Walsh. But the view which impresses itself upon some 
members of the committee is, if we can go outside of intoxicating 
liquors used for beverage purposes, and under the constitutional 
amendment make legislation in regard to intoxicating liquors for 
whatever purpose they may be used, as an incident and in order to 
make effective our legislation, we are not by legislative fiat making 
that intoxicating which is not in fact intoxicating, but we prevent 
the sale of some liquors not intoxicating in order to make effective 
our legislation which is intended to prohibit the sale of intoxicating 
liquor for beverage purposes. 

Mr. Untermyer. Why not prohibit the use of tea and coffee, be- 
cause liquor can be sold in them ; or ice cream, or anything else you 
please ? 

Senator Sterling. The courts would say that they are not adapt- 
able to the end in view. 

Mr. Untermyer. The prohibition of the sale of anything contain- 
ing 1| per cent of alcohol, whether beer or anything else, is ]ust as in- 
appropriate as can be shown to be perhaps more inappropriate than 
would be the prevention of the sale of beefsteak, which contains more 
elements of heat and alcohol than might be contained in beer of 1^ 
per cent. You must have something that is appropriate, and your 
determination on that is, I believe, subject to review. It is not an 
absolute arbitrary fiat that the courts can not review, provided it is 
manifestly arbitrary and unnecessary. 

Senator Sterling. But suppose we specify the things in the act, 
Mr. Untermyer, which shall not contain to exceed one-half of 1 per 
cent of alcohol, and those things are in reason — ^they are not tea and 
coffee, but things which are drunk as a beverage and which really 
contain one-half of 1 per cent of alcohol. Would not the courts say 
that that was one of the means Congress used in the exercise of its 
power, plainly adaptable to the end in view, which was to prevent 
the sale of intoxicating liquor? 

Mr. Untermyer. I should say no, unless they are essential to secure 
the observance of the law. Suppose vou made it one-twentieth of 1 
per cent, what would you say to thatf 

Senator Sterling, t would not deny— I am not committing myself 
exactly, but I would not want to say that Congress has not the power 
to specify the liquids that contain one-half of 1 per cent of alcohol 
or even less, and prohibit their sale. 

Mr. Untermyer. Suppose you do as in the House bill it is evi- 
dently proposed to do, to enforce the constitutional amendment by 
prohibiting beer regardless of its alcoholic content, beer that has no 
alcoholic content, such as Bevo ? That, I am told, has not a particle 
of alcohol ; it has plenty of malt, but the alcohol is extracted. What 
would you do with that? Your actual purpose here is to prevent the 
sale of it without regard to its having a single particle of alcohol. 
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Senator Stermno; Might not a court say even then that in order 
to accomplish the end in view, to prohibit the sale of intoxicating 
liquors, Congress adopted that as a means to prohibit the sale of real 
beer, without reference to whether a particular beer or drink con- 
tained any percentage of alcohol or not? 

Mr. Untermter. I do not think so. 

Senator Sterling. Because under the guise of beer, under the 
^uise of its being a nonintoxicating beer, real beer might be sold 
under the claim that it was not intoxicating. 

Mr. Untermter. You might prohibit, as I said, the sale of soda 
water or anything you wish under that pretext. No beverage busi- 
ness and nothing eatable would be safe. 

Senator Stbrijno. That is reductio ad absurdum. 

Mr. Untbrmyer. Why, Senator Sterling, I do not see it that way. 
I may be obtuse. Why should not Congress prohibit the sale of gin- 

ger ale? You can put more whisky in ginger ale than you can in 
eer without its being discoverable to the eye. 

Senator Sterling. I will tell you why : Because that is not a means 
readily adaptable to the legitimate end in view, 

Mr. Untermter. Fifty times more adaptable than beer. 

Senator Walsh. Let me remark that 1 am not over familiar with 
these beverages. 

Mr. Untermter. I do not drink them myself. I have never drunk 
a quart of whisky or beer in my life. 

Senator Walsh. I am told there is a popular drink on the market 
that does not contain any alcohol whatever but looks like beer. It 
foams like beer, it smells like beer, and you put it on the counter 
alongside of a glass of beer, of ordinary alcohol beer, and you can 
not tell the diflPerence between them, and they go so far as to say that 
if you drink a glass or two glasses you can not tell the difference in 
the taste. 

Mr. Untermter. It contains all the ingredients of beer. 

Senator Walsh. But no alcohol. 

Mr. Untermter. The alcohol has been extracted, but the malt and 
hops are all there. 

Senator Walsh. Now, in the effort to enforce a prohibition act 
it has been discovered that somebody sets up an establishment for 
the sale of this particular kind of drink. 

Mr. Untermter. Bevo, I think they call it. 

Senator Walsh. Beyo. But it is also disclosed that he has got a 
stock of real beer behind his counter; and the right man comes in 
and asks for a glass of Bevo, of course giving the high sign, and the 
real beer is passed out over the counter to him, and thus the law is 
evaded. Now, under the circumstances, could we pass a law prohibit- 
ing the sale of both? 

. Mr. Untermter. Absolutely and emphatically no, in my opinion, 
under any circumstances, under any constitutional amendment that 
prohibits only the manufacture and sale of intoxicating liquor; 
absolutely no. If you were to be granted such a power, there would 
be no limit. Look at the various regulating acts that have been 
recently passed. There are half a dozen of those acts, and some of 
them are models of constitutional propriety and wisdom, yet there 
is room in all of them for evasion. It would be pretty hard to pass 
any act that can not be avoided in one way or another. 
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Senator Walsh. Generally the legislative body is vested with 
power to meet every evasion. 

Mr. Untermyer. But suppose people color plain water with a 
harmless coloring so that it looks like beer. Do you mean to say 
that under a constitutional provision preventing the manufacture of 
intoxicating liquor you can stop the sale of that? 

Senator Wamh. In every case, Mr. Untermyer, is it not a question 
for the court to determine, upon such information as it has, judi- 
cially or otherwise, as to whether the prevention of the sale of tliat 
particular li(iuor is appropriate to the purpose of suppressing the 
sale of intoxicating liquor. 

Mr. Untermyer. I do not think that any court would be prepared 
to say that an article that has not a drop oi alcoholic content and has 
no intoxicating element can be prohibited in order to prevent the 
sale of intoxicating liquor. 

You have passed the food and drugs act, the pure seed act, the 
insecticides act, the meat-inspection act, the quarantine act, the grain- 
standards act, and a number of other laws, in all of which you have 
attempted to provide, against evasions in a just, reasonable, and 
moderate way by provisions that were germane to the principal 
purpose and did not invade the constitutional liberty of a citizen 
to engage in an innocent business. You can ban any kind of industry 
you please if any such argument as that which you now invoke is 
to prevail. 

Senator Walsh. I would not admit that at all. 

Mr. Untermyer. You can, if you are right in your contention, ban 
any industry engaged in selling liquor in the most infinitesimal 
quantities. 

Senator Walsh. I would not, for instance, admit that you would 
have the power to prevent the sale of pure water. 

Mr. Untermyer. If it were colored? 

Senator Walsh. If pure water were colored so as to be undistin- 
guishable from beer, my opinion is that we could prevent it. 

Mr. Untermyer. How aoout sarsaparilla and ^nger ale? 

Senator Walsh. Those are absolutely distinguishable from beer. 

Mr. Untermyer. True, they are distinguishable from beer; but 
there can be more whisky but in them without discovery than in any- 
thing else. 

Senator Walsh. That is a matter of legislative discretion. 

Senator King. It seems to me that the legislature might, perhaps, 
using the illustration that you have given, namely, the coloring of 
water so that it will bear a striking resemblance to intoxicating 
liquor — ^the legislature might, if that was found to be the case, re- 
quire that the manufacturer should label it. But I would not agree 
with you. Senator Walsh, that Congress could prohibit the sale. 

Mr. Untermyer. They could label it, but they could not label it in 
the retail store in each case. They could label it in packages, prob- 
abW. 

Senator King. Just like the manufacturer of rings or clothing. I 
do not think that Congress can prevent a man from manufacturing 
alloy rings that look like gold and vending them. But the (Govern- 
ment could require that he should indicate to the purchaser the char- 
acter of the ring, whether alloy or whether gold. 
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Mr. Untermter. In interstate commerce. 

Senator Kjng. Yes. 

Senator Walsh. I do not think there is very much disagreement 
between you and me. I have no doubt that the power of the legisla- 
ture in a matter of that kind is limited to the 'reasonable necessities 
of the case. 

Senator King. Yes. 

Mr. Untermyer. If, in the opinion of Congress, the necessities go 
so far as to invade the' rights and privileges of the citizen to engage 
in a lawful occupation and manufacturing lawful articles of drink, 
simply for the purpose of enforcing a law against unlawful things, 
further than to label them and prevent deceit, the law will not be 
sustained, in my judgment, to stop them entirely. If you once con- 
cede anv such power as that you can not logically limit it. I do not 
think Congi^ess ought to put any limitation, under the constitutional 
amendment, upon intoxicating liquors. At most, if it undertakes to 
define them, nothing, to my mind, will stand the test that can not 
be established to be reasonably adapted to the end. If it is proved 
that they are nonintoxicating the act would be regarded as illegal. 

Senator Sterling. In view of the great difficulty, Mr. Untermyer, 
of enforcing the law where there is no definition of intoxicating 
liquor, but simpljr a provision prohibiting the manufacture and sale 
of intoxicating liquor, do you not think that it would be wise and 
expedient for Congress to give some definition of it? 

Mr. Untermter. Why do you not do as follows, if you think it is 
wise ? I would not take one-naif of 1 per cent, because I could show 
you that that is quite ridiculous, but take some reasonable percentage 
and say that the presumption shall be that that volume of alcoholic 
contents is intoxicating. That is the limit to which you will be able 
to go if you want to legislate on the basis of a low percentage — ^put it 
on the border line. 

Senator Walsh. There could not be any doubt to my mind of our 
power on that. We can make any rule oi evidence. 

Mr. Untermyer. As to creating pi^sumptions ; yes. That is with- 
in your power. I would be disposed to think that you have such a 
power provided you made a reasonable limitation. I do not think 
you could make a limitation of one-twentieth of 1 per cent. But I 
think that you could make a reasonable rule and make it presump- 
tive only. Otherwise I do not think you should make any limitation, 
because it is in effect a question of fact, and you can not legislate on 
questions of fact ; and surely you should not legislate at all upon the 
alcohol contents without some inquiry, because inevitably it will be 
argued to the court, as it is in all these cases, that your legislation 
was enacted without inquiry and simply was evolved from your in- 
ternal consciousness contrary to the facts. 

Senator Norris. In other words, if the question was before the 
court they would inquire whether the committees of Congress inves- 
tigated whether or not one-half of 1 per cent alcohol would make a 
liquid intoxicating or not. 

Mr. Untermyer. I think that in the construction of the act, the 
proceedings of Congress and of its committees are competent evi- 
dence, and I think ttiey would be received when offered m evidence 
where there is an ambiguity or anything of that kind. When it ap- 
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peared from those proceedings that Congress and its committees had 
made no inquiry on a subject such as this. I think it would be an ar- 
gimMnt against the bilL The United States Supreme Court in the 
80-cent eas case laid great stress upon the fact that it appeared that 
the legislature had made an exhaustive inquiry. 

Senator Overman. If Congress can not pass laws to prevent deceit 
and fraud in carrying out its own laws, would Congress not be en- 
tirely helpless? 

Mr. UxTEKMTER. Fraud and deceit in what respect ? 

Senator Otermax. Take the illustration made by Senator Walsh; 
something that looks like beer, and then sell beer at the same time. 
In order to prevent that fraud under the law, could not CcHigress do 
that? 

Mr. UxTEEMYER. It dcpcuds upon what Congress has legislated. 

Senator Overman. To enforce its own law ? 

Mr. UxTEBMTER. That is a very general question* and it is very 
difficult to ffive an all-embracing answer. 

Senator Over3iax. It would apply to this case. Make it specific. 

Mr. Untermter. But Congress has legislated now to enforce a 
law to prohibit the manufacture and sale of intoxicating inquor. 

Senator Over3£ax. In order to enforce its law can it not pass any 
laws to prevent fraud and deceit ? 

Mr. Untermter. It can not stop you from drinking water. 

Senator Overman. If it looked like beer, and they were using it 
for the purpose of defrauding the law ? 

Mr. Untermter. How are you able to say that they are using it 
to defraud the law? You are legislating to prevent the sale of in- 
toxicating liquor. You could not say that anyone who sells an 
article that looks like beer but that does not contain alcohol is selling 
intoxicating beer. 

Senator Overman. Not the thing itself, but the method used by 
persons who wanted to get around its provisions. * 

Senator Bong. Senator Overman, do you think Congress would 
have the power to pass a law prohibiting the sale of ole<Mnargarine 
because it looked like butter? They have the right to tax the sale 
of oleomargarine, and require it to be labeled. But could Congress 
prevent the sale of it because the sale of it might interfere with the 
dairy product? 

Senator Overman. No: I do not think so, but Congress has the 
right to pass any law to prevent its own law and the Constitution 
from being evaded by fraud and deceit. 

Mr. Untermter. I will concede that freely; but when you come 
to look at it 

Senator Overman. Otherwise it would be helpless. 

Mr. T'ntermyer. You are now legislating with respect to intoxi- 
cating liquors. For instance, you have a provision in the Hoyse 
bill here that no person can advertise a brewery or a keg or a barrel. 
You might be conducting a brewery for the manufacture of Bevo, 
containing no alcohol, and using kegs and barrels in that connec- 
tion. This provision would prevent you from advertising and giving 
notice of it. Bevo is purely a temperance drink, if you please, and 
I do not think you could do that. I do not think yoii can roam the 
world and prohibit and outlaw all sorts of legal occupations for 
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the purpose of preventing the carrying on of an unlawful occupa- 
tion under cover of a lawful one. 

Such legislation is not necessarily adapted to the purpose. There 
is a limit on that power. 

There is one provision which I think you will agree with me 
ought to go into any bill here. I want to call your attention to that 
parenthetically. These brewers have a large amount of beer on 
hand — that is, 2f per cent beer. If they want to dealcoholize 
that beer, under the provisions of the House bill they would have 
to take out an industrial distiller's license, which means that they 
would have to present a survey of their buildings; and they would 
have to amend their charters, because many of them are only author- 
ized to manufacture and sell beer. It seems to me they ought to be 
given at least 60 days^ imder the bill, within which to dealcoholize 
their beer, so as to bring it within any prohibition that you see fit 
to enact, and I have had jjrepared something of this kind. On page 
33, line 6, of the House bill — I have not seen the Senate bill — ^after 
the words "alcoholic liquors," add: 

Provided f however^ That any person engaged in the brewing and sale of beer 
or ale in original packages and not engaged in any other business in or ad- 
jacent to the same premises may, within 60 days after this act takes effect, 
dealcoholize such beer or ale to an alcoholic content of less than one-half of 1 
per cent by volume, without making applicatioi\, obtaining the permit or giving 
the bond hereinbefore provided for, but only in and upon the premi>es hereto- 
fore used or occupied as a brewery. 

I think that is absolutely necessary in any event. Otherwise they 
would have to get their charters amended, and by reason of these 
onerous regulations they could not get their charters amended in 
many of the States in time. 

Senator Nokris. Do you know how much of that beer there is on 
hand? 

Mr. Untermyer. Oh, there are large quantities. I should guess 
there might be pretty near 1,000,000 barrels. 

Senator Norris. Is it a practical thing for the brewery to per- 
form that operation ? 

Mr. Untermyer. Yes. 

Senator Norris. They could do it without any difficulty? 

Mr. UcNl^RMYER. Yes; without any difficulty. They now deal- 
coholize it and make Bevo from it without any alcohol in it whatever. 

Senator Walsh. I do not quite understand what it is you want 
to get rid of. I do not understand what the requirements are. 

Mr. Untermyer. These breweries have quantities of this 2f per 
cent beer in their cellars. 

Senator Walsh. Yes, I dare say; and they have carried over a 
good deal of the ordinary stuff, too ? 

Mr. Untermyer. Yes, a great deal of it ; but they are not selling 
anything over 2f per cent. 

Senator Sterling. Your amendment would apply to the regular 
beer — to any beer? 

Mr. Untermyer. To anything they have, giving them 60 days 
within which to dealcoholize it on the premises, so as to come within 
the law, without their having to destroy that. 

Senator Walsh. Yes, but they could, as I understand yoU' 

Mr. Untermyer. Do it now. 
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Senator Walsh (continuing). Get a permit under the legislation 
proposed ? 

Mr. Untermyer. Yes; but that is clumsy and ill adapted to the 
purpose. They could get out an industrial alcohol permit, such as 
the whisky distilleries take out. That is really intended for whisky 
distilleries. 

In order to do that, they would have to present — and they could 
not do that in time — all sorts of data, with a survey of their build- 
ings. That was intended for distilleries, and was never intended 
for the breweries at all. 

. Then their charters, as I have said — most of them are corpora- 
tions — do not permit them to take out a distiller's license. They 
have no power to engage in the distilling business or to take out a 
distiller's license. 

Senator Norris. It seems to me, Mr. Untermyer, that this request 
of yours would depend more on whether they expected to preserve 
the alcohol that they would take out. Would they? 

Mr. Untermyer. No ; I think it is 

Senator Norris. Is that to be destroyed ? 

Senator Walsh. Why should they not sell the alcohol for indus- 
trial purposes? 

Mr. Untermyer. If they can extract it. I think the quantity of 
alcohol contained in that beer, for its volume, is so small that in the 
process all the alcohol would be volatilized. They would probably 
have to build new apparatus to save it. I know they are very solici- 
tious about this provision. 

Senator Walsh. If the alcohol goes off in fumes, there is no par- 
ticular reason why they should have an industrial alcohol permit. 

Senator Norris. No. 

Senator Walsh. I should be very much surprised if they permit- 
ted that to go to waste. 

Mr. Untermyer. In each one of the twelve hundred breweries in 
the United States it would not amount to much. 

Senator Norris. There are a million barrels, you say? 

Mr. Untermyer. Yes, possibly; though I do not know. But in 
each one you would have to have an apparatus. 

Senator Walsh. How does that figure out, at two and three-quar- 
ters per cent of alcohol — a million barrels ? 

Senator King. Where the alcoholic contents are so small it can 
not amount to much. 

Mr. Untermyer. Mr. Whiteside, who knows the practical process, 
says it is a very expensive process. The distiller can do it, of course, 
because he has so great a percentage of alcohol in his whisky; but 
the brewer, with only two and three-quarters per cent of alcohol, 
could not do it. He could bring it down to one-half of 1 per cent, 
or something of that kind. 

Senator Sterling. Where would that amendment go in ? 

Mr. Untermyer. I have only the House bill before me. Senator 
Sterling. 

Senator Sterling. I have the House bill before me now. 

Mr. Untermyer. On page 33, line 6. 

Senator Norris. It would amount to 27,500 barrels. 

Senator Walsh. If there were a million barrels? 

Mr. Untermyer. Distributed among 1,200 breweries. 
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Senator Norris. Yes; they would not amount to much. 
Mr. XJntermyer. My amendment would read, after the words, " al- 
coholic liquors," to add the following : 

Provided, however, That any person engaged in the brewing and sale of beer 
or ale in original packages and not engaged in any other business in or adjacent 
to the same premises may, within 60 days after this act takes efCect, dealco- 
holize such beer or ale to an alcoholic content of less than one-half of one per 
cent by volume, without making application, obtaining the permit or giving the 
bond hereinbefore provided for, but only in and upon the premises heretofore 
used or occupied as a brewery. 

Senator Walsh. I do not understand the phrase "in original 
packages " there. 

Mr. Untermyer. That was put in in order to safeguard against 
illicit use of the property. 

Senator Walsh. But it speaks of brewing in original packages. 

Mr. Untermyer. It reads: "Provided, however, that any person 
engaged in the brewing of beer or ale " 

Senator Walsh. " In original packages." 

Mr. Untermyer. That should oe " brewing and sale of beer." I 
meant the sale in original packages, of course. 

Senator Walsh. Oh, yes. 

Mr. Untermyer. It should read, "The brewing of beer and its 
sale in original packages." That would be better. That is to con- 
fine it to the brewer. That is to confine it to the places that have no 
distillery attached to them. That is to confine it, so as to prevent 
any evasion. 

Let me say just another word. Of course I would like it under- 
stood that I am quite insistent upon our position with respect to the 
main questions here, but that, it seems to me, was a thing that was 
in any event, whatever was your conclusion, so manifestly just and 
right, that you should not confiscate this material, that 1 have felt 
no doubt that whatever conclusions you reached on the other subjects 
you would give this proposed amendment your careful considera- 
tion. 

Now, as to the constitutional amendment. Much of what has been 
said applies also to the constitutional amendment, and that is that 
you must limit your legislation, according to my contention, to pro- 
visions for the enforcement or the prohibition against the manu- 
facture and sale of lic^uors that are in fact intoxicating, and whilst 
I do not deny your right in that connection to make all reasonable 
provisions that are calculated and that will be held to be calculated 
to be necessary or appropriate to that end, and to secure the enforce- 
ment of the law, I respectfully deny your right to go to extreme 
lengths in that connection : and again I say that the prohibition of all 
beer, even beer without alcohol in it, which is the provision in the 
House bill — and I assume it is in the Senate bill, although I do not 
know — ^is not appropriate and is not justified in order to carry out 
the enforcement of the amendment. Am I right, Mr. Chairman, in 
saying that you prevent the sale of all beer? 

Senator Sterling. That is not the Senate bill. 

Senator Walsh. This you will find in the first section, Mr. Unter- 
myer [handing bill to Mr. Untermyer]. I will say to you, however, 
that the committee have passed section 1 and have not considered at 
all how they shall eventually frame it. 
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Mr. Untekmter. Then you have made the one-half of 1 per cent 
applicable? 
Senator Sterling. Applicable to all. 

Mr. Untermter. Applicable to the amendments as well as to the 
others? 

Senator Sterling. Yes, sir. 

Mr. Untermter. Would you have the patience or the time, or 
would you care, to hear us upon the question of the absolute innocu- 
ousness of beer containing one-half of 1 per cent ? 

Senator Sterling. We have understood that you have testimony 
and affidavits in regard to that. 

Mr. Untermter. We have a mass of affidavits and argmnents that 
were presented to the court, and we can give the committee copies. I 
think we have enough copies here to give each member of the com- 
mittee a copy of those affidavits. They delate to 2f per cent beer, all 
of them. They do not relate to one-half of 1 per cent beer. They 
are all to the effect that such beers are not intoxicating. 

Senator Sterling. You may submit those affidavits and they will 
be considered by the committe^. 

Senator Walsh. The committee had the idea that in all prob- 
ability that would be very fully presented in the New York case. 
Mr. Untermter. Yes ; it is. 

Senator Walsh. And we felt that the affidavits of these men would 
advise the committee upon the subject. 

Mr. Untermter. Yes ; the affidavits very fully advise the commit- 
tee; and we also have two affidavits here that were not used in the 
New York case, in which the affidavits submitted on the part of the 
Government were discussed, analyzed, and answered. 
Senator Norris. In what court were those affidavits filed ? 
Mr. Untermter. The United States District Court for the South- 
ern District of New York; and they were also before the Circuit 
Court of Appeals. 

Senator Norris. In the same case? 
Mr. Untermter. In the same case. 

Senator Norris (continuing). Has the opinion of the Circuit 
Court of Appeals been rendered ? 

Mr. Untermter. Yes; we have that here. Now, in addition to 
the affidavits that were used there, and our affidavits in reply to those 
of the Government, we have here some memoranda of additional ex- 
periments. 

Senator Walsh. Senator Norris, perhaps you have not followed 
that, but as I gathered — and counsel will correct me if that is in 
error — the court did not pass on that question, but held that the 

act applied only 

Mr. Untermter. To intoxicating liquors. 

Senator Walsh (continuing). Intoxicating beverages; the con- 
tention upon the part of the Government there being that it included 
all beers, whether intoxicating or not; the court holding that the 
subsequent language in the act qualified what preceded. 

Senator Norris. Yes; where the act said "other intoxicating 
liquors." 

Senator Walsh. Yes. 

Mr. Untermter. The court went a little further. It said it was 
a question of fact, under the act, and triable by a jury, as to what 
was intoxicating. 
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Senator Walsh. Yes ; they held that there was no purpose on the 
part of Congress by that act to prohibit anything that was not in 
fact intoxicating; not that Congress did not have power to do so if 
it desired to do so, but that it had not done so. 

Senator King. That is the construction they placed upon the act? 

Senator Walsh. Yes. 

Mr. Untermyer. May I give you just a brief idea, without going 
over this mass of affidavits, which are very numerous, of the results 
of just a few recent experiments since those affidavits were filed? 
One set of experiments was made by Dr. Edward M. Pemberton, 
professor of psychology and pharmacology at the University of 
Arkansas, at Little Rock, Ark., during the spring of 1919, consisting 
of experiments upon men, most of whom were total abstainers. 

Another set of experiments during the month of Jime, 1919, was 
conducted by Prof. Harry L. HoUingworth, professor of psychology 
at Colimibia University. He conducted a series of extensive tests to 
note the psychological effects of the drinking of various quantities 
of beer. These tests were very elaborate and some of the conclusions 
produced therefrom are presented here. 

The fluid used was alcohol, 2.75 per cent by weight, diluted in 
water, and in one instance a little lemon juice was used to make the 
solution more palatable. 

Case No. 1 : Dr. Pemberton first experimented upon himself. He 
is 36 years of age, weighs 175 pounds. He has not used alcohol as a 
beverage for years and is rather susceptible to the effects of alcohol 
as evidenced by the fact that some years ago he was appreciably 
affected by several glasses of port wine and on another occasion by 
two glasses of gin fizz. 

He states that he approached the experiments with the opinion 
that a reasonable amount of this percentage of alcohol would cause 
intoxication. 

April 6, 1919, had breakfast at 6.30 a. m. and did not eat again 
until 7 o'clock p. m., so that his experiment was conducted on an 
empty stomach. He took the f oUowmg quantities : 500 c. c. of 2.75 
per cent alcohol by weight at 12 o'clock, 12.35 p. m., 1-lOp. m., 2.40 
p. m., 3.10 p. m., 4 p. m., 4.30 p m., 5 p. m., 5.30 p. m. Total, 4,500 
cc, equal to 4J liters, equal to 4f quarts. 

He states that aside from a slight disturbance of the stomach, due 
to the quantity of the fluid, he went about and made his visits, talked 
on various subjects without any noticeable effects and that he felt 
convinced that his stomach could not contain a sufficient amount of 
the solution to produce intoxication. 

Case No. 2: April 7, 1919, subject 26 years of age, weight, 165 
pounds; student. He had not touched alcohol in form for months 
and was not even a moderate drinker. . 

He had lunch at 12.30 and then took the following quantities of 
2.75 per cent alcohol, by weight, in water solution: 500 cc. of 2.75 
alochol, by weight: 2.45 p. m., 4.15 p. m., 4.50 p. m., 5.10 p. m. Total, 
2,000 cc, equal to 2 liters, or 2.1 quarts. 

Subject showed no appreciable symptom and felt perfectly normal. 

Case No. 3: Same subject as in experiment No. 2, but on another 

day ; had breakfast at 8.30 a. m. Then took the following quantities : 

Five hundred cubic centimeters of 2.75 per cent alcohol by weight at 

9.35 a. m., 9.45 a. m., 10.15 a. m., 11.30 a. m., 12 m., 3.45 p. m., 4.05 
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p. m., 4.35 p. m., 4.55 p. m., 5.22 p. m., and 5.32 p. m. Total, 5,500 
cubic centimeters, equal to 5.5 liters, equal to 5.8 quarts. 

Senator Waibh. I am curious to know why, in view of these re- 
sults, you fixed upon 2.75 per cent alcohol. 

Mr. Untermter. Two and three-quarters per cent? 

Senator Walsh. Yes. How did you arrive at that, instead of tak- 
ing 3 per cent or 2.25 per cent or 2.9 per cent? ' 

Mr. Untermter. Because the President's proclamation refers to 
2.75 per cent. 

Senator Norris. The President's proclamation, at the time it was 
issued, did permit the making of beer containing 2.75 per cent of 
alcohol. 

Senator Waush. I understand that was because of the contention 
more or less generally made that 2.75 per cent beer is not intoxicat- 
ing. I suppose the President also acted after consulting with these 
scientific men, a number of them, who had studied the subject and 
looked into textbooks, and it was determined that anything under 
3 per cent was not intoxicating. * That^ in a way, really answers 
Senator Norris's question about the judicial determination of that. 
It is not a judicial determination, but a scientific determination. 

Senator Norris. If a man was being tried for selling liquor and 
he had properly identified the liquor he was using, that would all be 
very competent evidence to show whether it was intoxicating or not. 

Mr. Untermter. I think you gentlemen will be greatly surprised 
at the distinction, authority, and character of the men whose affi- 
davits are produced. 

Senator Sterling. A liquor can be made that looks like beer and 
tastes like beer without having any alcoholic contents in it? 

Mr. Untermter. It does not quite taste like beer to the beer 
drinker after a while. I think the first glass or two does. 

Senator Walsh. That was the way it struck me. 

Mr. Untermter. I think it would to most of us who do not drink 
beer. I would not know. 

Senator Stermng. If such a liquid can be made, and from the tes- 
timony I have heard I think it can be, why are the advocates of 2.75 
per cent beer so insistent upon the privilege of being allowed to 
manufacture and sell beer containing 2.75 per cent alcohol. 

Mr. Untermter. As I said, while it looks like beer and tastes like 
beer, it is not quite what the people of foreign extraction, who have 
been accustomed to drinking beer all their lives, with their food, 
want. It is not the thing they have been accustomed to drinking. 

Senator Sterling. Now, after all is said and done, is it not for 
the effect of drinking upon the system of the drinker? 

Mr. Untermter. I do not know. I do not think so. I am not an 
expert, because I do not drink. 

Senator Sterling. Would you agree to that? 

Mr. Untermter. It helps preserve the system. They tell me there 
are certain heat units in moderate drink that are the best kind of 
food. All the scientific men who made these researches said that this 
moderate amount of alcohol is a preservative in the system ; that it 
supplies heat units, and is a good thing and not an injurious thing. 
T boliove from what I have seen abroad — and I have lived abroad a 
frropt deal — that pure beer made out of malt and hops is a wholesome 
food and not an intoxicating drink. 
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Senator Sterling. The American Medical Association have de- 
clared against it, have they not? At two annual conventions recently 
held. 

Mr. Whiteside. One of the committees of the American Medical 
Association did declare against alcohol as a therapeutic agent, but 
there is a very great divergence of view among the leaders of the pro- 
fession on the subject. 

Senator Walsh. That is not the question; not as a therapeutic 
agent at all. The chairman asked you whether they had not declared 
against the use of alcohol as a beverage? 

Mr. Whiteside. That I do not know. I know only of their action 
in regard to alcohol as a therapeutic agent. 

Senator Sterling. They did at their convention last year, and I 
am quite sure at their convention before that; and the resolution 
passed is accompanied by a statement of Dr. Mayo, who was then 
president of the American Medical Association. 

Mr. Untermyer. I have spoken to some of the leaders in the medi- 
cal profession in our city who think otherwise, and here are affidavits 
of a great many who testify to the contrary. 

Mr. Whiteside. I would say, Mr. Chairman, in that respect, that 
the opinion expressed by Dr. Hobard Amory Hare, whose opinion 
perhaps weighs as heavily as any medical opinion that can be gotten 
m the United States on this subject, he bein^ a man who is recog- 
nized as an authority nationally and internationally on the subject, 
is very strongly to the effect tnat this low percentage of alcohol is 
not deleterious, that it is not intoxicating, and, in fact, that when 
alcohol is in dilution it acts quite differently and gives different re- 
sults — and that is borne out likewise by other investigators — from 
the manner in which it acts in strong concentrated form. 

Mr. Untermyer. Dr. Hare is professor of therapeutics, materia 
medica, and diagnosis at Jefferson Medical College, Philadelphia, 
and has been such for the last 28 years. 

I think it will be well worth your while to look at these affidavits 
because they are of men of hign repute connected with these great 
institutions of the country. 

Senator Walsh. What troubles me with respect to those affidavits 
is this. If we can not prohibit as an incidental power all these re- 
lated liquors without respect to the amount of alcohol they have in 
them, or even if they have not any alcohol at all, then it occurs to mo 
that we can not legislate concerning the amount at all, which would 
be prohibited. That, to my mind, l^ing a pure question of fact as to 
whether it is or is not intoxicating, our legislative fiat would not 
change the thing. On the other hand, if we can legislate to prohibit 
these related liquors, the sale of which would interfere with the proper 
enforcement of the act, then it is k matter of no great consequence to 
us whether 2.75 per cent beer is or is not intoxicating. 

Mr. Untermyer. But suppose the courts hold that you can legis- 
late on that subject with due regard to the facts, but that you can 
not legislate on the subject disregarding the facts and without in- 
quiring as to the facts; then does it not become important that you 
should fix a ratio that has some relation to the facts? And you 
have a limitation in there that has absolutely no relation to the facts. 
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Senator Walsh. Yes; but the important fact in that relation of 
the case, let me remind you, is not how much alcohol it contains but 
whether or not the sale of this, without any respect to the alcohol 
you have in it, will interfere with the enforcement of the act. 

Mr. Untermyer. If you are going to take the position that you 
can legislate with respect to a constitutional amendment, and pro- 
hibit the sale of intoxicating liquor by prohibiting everything that 
looks like it 

Senator Walsh. Yes. 

Mr. Untermyer (continuing). Then there is nothing more to be 
said. 

Senator Walsh. The affidavits then are not important. 

Mr. Untermyer. Then they are not important at all. They have 
no relation to the subject. 

Senator Walsh. Let us take the other horn of the dilemma. 

Mr. Untermyer. Yes. 

Senator Walsh. That we can not legislate with respect to these 
liquors at all; that we can not prohibit them; that we can not pro- 
hibit anything except that which is in fact intoxicating. Then do 
not these affidavits become equally irrelevant j because then all we 
can do is to say that liquor which is intoxicating is prohibited, and 
the question must be a question of fact to be determined by a court 
and a jury. 

Mr. Untermyer. Possibly. But you have a third alternative. Sup- 
pose that the court should nold that you can legislate — and I am not 
expressing any opinion on the subject---with reierenco to intoxicating 
liquors, but that you must legislate with reference to the facts ; that 
is, that the legislation must be appropriate to the amendment ; that 
you can not legislate everything out of existence because it may look 
like liquor, but that you can ascertain and legislate as to what is 
intoxicating; then the affidavits become relevant. 

Senator Walsh. There is no doubt about that. 

Senator Overman. I have not been here all the time of this hear- 
ing. I want to inquire whether we have any evidence here to show 
that beer containing two and three-quarters per cent of alcohol is 
intoxicating? 

Mr. Untermyer. No ; I do not think so. 

Senator Walsh. Why, yes ; there is. I understood that we had affi- 
davits upon both sides of that question, submitted in the New York 
case. 

Senator Sterling. They are not in the record, however. Senator 
Walsh. They were omitted inadvertently, as I undei stand it. I sup- 
posed all that was submitted was in the record, but it appears that 
those affidavits were not in the record. The record in the New York 
case was not incorporated in our record. 

Senator Walsh. The affidavits were talked of, and I was told 
a while ago, and now I understand, that only the affidavits contra- 
dicting the proposition are in the record. 

Mr. Untermyer. Only the Anti-Saloon League affidavits. 

Senator Walsh. So that there is evidence here that two and three- 
quarters per cent beer is nonintoxicating. 

Senator King. Do I understand that in the New York case there 
was contradictory evidence of that introduced by the brewers? 

Mr. Whiteside. Only as opinion. 
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Mr. XJntermytir. Yes; there were a few affidavits as to opinion; 
but not based upon a single test of any kind. We have here all that 
were submitted, and we submitted a reply to them at that time to the 
court, which is also here. 

In addition to that, we are going to submit these further tests that 
were made, and I think that unless the committee comes to the con- 
clusion that it has the power in legislating upon this constitutional 
amendment to include anything it pleases for the purpose of prevent- 
ing an evasion, even though there are no alcoholic contents, this is 
going to be important and ought to be read carefully by the com- 
mittee. If the committee comes to the conclusion that under that 
amendment it can arbitrarily prevent anything with alcoholic con- 
tent being manufactured or sold, even though not intoxicating, then 
these affidavits are not of any use. 

Senator Sterling. I would say, Mr. Untermyer, that these affi- 
davits will go into the record. I jBnd here — and I think these affi- 
davits were put in by Mr. Wheeler as a part of his statement 

Mr. Untermyer. Yes; they were. 

Senator Sterling (continuing). Affidavits of Dr. Wiley, used in 
one of these cases 

Mr. Wheeler. That was just part of the affidavit in the case that 
was referred to in the hearing. If those are put in, wo would like 
to put in the remainder of the affidavits so that the committee shall 
have all of the evidence, and we would like to have an opportunity 
to make reply to what is said on this that is new. 

Mr. Untermyer. I should think that would be a verv wise thing, 
to have the whole situation before the committee — ^botli sides. We 
have replied to Mr. Wheeler's affidavits. 

Senator Sterling. Now, have you anything further to submit 
than these affidavits, before calling attention to them ? Do you want 
to submit these memoranda, to which you have referred, for the 
record ? 

Senator Overman. The analyses? 

Mr. Untermyer. Yes ; those analyses. We have here five copies of 
these affidavits in printed form, if the committee would like to have 
them. 

Senator Sterling. If it is convenient for you to leave those, I 
wish you would do so. 

Mr. Untermyer. Yes; we are submitting also five copies of our 
affidavits in reply; and we are submitting one copy of those tests 
made by Dr. Pemberton and Dr. HoUingsworth ; and in addition to 
that we have here certain calculations that have been based upon the 
affidavits. 

Senator Walsh. Just what is the character of those ? 

Mr. Whiteside. These calculations are calculations of the quantity 
of 2J per cent beer and one-half of 1 per cent beer that a person 
would have to take at one time to reach the point of intoxication ; 
that is, at one time, so as to have sufficient alcohol in the blood to 
cause intoxication. They show the number of times the contents of 
the stomach that it would require to produce intoxication. 

Mr. Untermyer. At one-half of 1 per cent you would have to 
have, I think, 64 pints in the stomach at one time, 21 times the total 
capacity of the stomach, in order to create any sign of intoxication or 
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disturbance of the stomach, because when taken slowly in these low 
percentages of alcohol it oxidizes in the stomach, just as the alcohol 
Avhich is in food does. 

Mr. Whiteside. Then, another witness, a doctor, speaks of the 
analyses of the blood of a subject who had been fed. The analyses 
were taken at six different periods after the drinking of the beer, 
and he shows how the alcoholic contents reach a certain point in the 
blood and then drop; and in another case it was shown that the 
alcohol in the blood began to drop even although the subject drank 
some beer afterwards, showing that the alcohol m the blood was oxi- 
dized, because it reached the system so slowly; because of its dilu- 
tion, that it was oxidized as fast as it was received. 

Dr. John Marshall, professor of chemistry and toxicology at the 
University of Pennsylvania, made valuable contributions m regard 
to the subject of alcohol in recent years. There have been no experi- 
]nents on low percentages of alcohol up to the time of these experi- 
ments conducted by these men. 

Senator Overman. Were tjiese experiments made at the instigation 
of the brewers ? 

Mr. Whiteside. I think they were. They were made at their re- 
quest. 

Mr. Untermyer. But these gentlemen were invited to make the 
experiments ; they were selected from among the leading experts in 
the country on that subject, and we took their records and used them 
as they came to us, but we did not 

Senator Overman. Were these investigations to the contrary made 
by the Anti- Saloon League? 

Mr. WniTEsmE. There were none. There have not tieen any ex- 
periments to the contrary. They refer to no experiments them- 
selves. If they conducted any they must have turned out similarly 
to ours, favorable to our contention. 

Senator Sterling. That is your assumption? 

Mr. Whiteside. I make that as my assumption, because I am sim 
ply arguing. 

Mr. Untermyer. They make their statement and they speak of no 
experiments. 

Mr. WniTEsroE. And I think it is an assumption based upon the 
facts shown in these aflSdavits which are the expression of opinion. 

Mr. Untermyer. Is there any other way in which we can be of 
aid to the committee? 

Senator King. As I understand your contention with respect to 
war-time prohibition it is this, that the original act is in force, and 
that we ought not to supplement it? 

Mr. Untermyer. Yes; nor expand it. 

Senator King. That we do have the authority to enact legislation 
that would carry that law into effect, 

Mr. Untermyer. That would enforce it ; yes. 

Senator King. That would enforce it? 

Mr. Untermyer. Yes. 

Senator Kjng. You do not take the position that we have not 
authority, the war practically being ended? 

Mr. Untermyer. Oh, yes: I do take the position. I have said 
that the war being ended you can not pass any war-time prohibition 
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legislation ; but I do not question the right of Congress to make the 
law that is in existence workable. 

Senator Sterling. You would not say we could not pass a law 
for the enforcement of the war-prohibition act ? 

Mr. Untermyer. I have just said that I have not denied your right 
to pass a law that was a ministerial law, simply looking to the en- 
forcement of the prohibition act. 

Senator Overman. To put something in the law prescribing what 
is intoxicating? 

Senator King. As an expansion of the act? 

Mr. Untermyer. That would be an expansion of the act that is 
not permissible; and not only as an expansion of the act as con- 
strued, as applicable only to beer, but the provision now suggested 
is contrary to the facts, and is not appropriate to any kind of legis- 
lation. 

As to the constitutional amendment, I think I have stated my 
position; that it, too. must be applicable only to liquors that are 
intoxicating. 

There is another question of great importance and of great diffi- 
culty to me, and that is as to what is meant by the "concurrent" 
power of Congress and the States to pass legislation for the enforce- 
ment of this act, especiallv in States that have differing State con- 
stitutions and State prohibition laws, differing percentages of alco- 
holic contents, and whether the word " concurrent " is going to be 
and can be practically stricken out of the amendment by this legis- 
lation. 

Senator King. Do you think that Congress has the right to pass 
a law that would abrogate the State laws or modify them or super- 
sede them? 

Mr. Untermyer. I do not think so. 

Senator Walsh. A good deal has been said about that, Mr. Un- 
termyer. 

Mr. Untermyer. I know there has been. 

Senator Wai^h. But the matter has never seemed troublesome 
to me. 

Mr. Untermyer. Do you not think that the word "concurrent" 
means " coordinate " ? 

Do you think that it means that the Federal power should be 
supreme, or do you think that it means that where there is legis- 
tion in a State, the State shall have no voice in the change of that 
legislation, or in its being overridden? 

Senator Walsh. Of course, I know what the intention was in 
framing the amendment. 

Mr. Untermyer. I think a reasonable construction would be that 
those portions of the enforcement law that provide for interstate 
commerce, for the prohibition of the manufacture and sale of intoxi- 
cating liquors in interstate commerce — that there Congress would be 
supreme, but that when Congress undertook to intervene in the pre- 
vention of the domestic sale of liquors, within the States, it would 
have to have the assent of the States in enforcement legislation and 
could not legislate contrary to the existing State law. I think that 
if the State did not legislate at all, then Congress could legislate; but 
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where the State has legislated, I do not undertake to say what the 
Supreme Court may say about it. 

Senator Walsh. Concurrent power means concurrent power ; that 
is, that the Congress has the power to legislate about a matter ana 
the State has the power, and the State enforces its own law and the 
Federal authorities enforce the congressional act. 

Mr. Untermyer. Of course, there may be two offenses for the same 
act, one against the Federal statute and one against the State law. 

Senator Walsh. That is not new in our system. 

Senator King. And there may occur a conflict between the Federal 
law and the State law. 

Senator Walsh. If you are indicted under a State law, if you 
"have violated a State law, you are punished by the State authorities; 
and at the same time if what you have done constitutes a violation 
of a congressional act, you may be punished under the Federal 
law. 

Mr. Untermyer. Senator Walsh, would you not think the Con- 
gress would have stated that the States have cumulative power in- 
stead of " concurrent " power, or " independent power," if the word 
was intended to mean what you say ? 

Senator Walsh. Maybe the authority mi^ht be spoken of as 
" cumulative," but I do not think that " cumulative " would express it 

Mr. Untermyer. Well, then, " independent power " ? 

Senator Walsh. It seems to me "concurrent" is a very appro- 
priate word. 

Mr. Untermyer. It is appropriate to make business for the law- 
yers. 

Senator Walsh. Well, look; we might very properly say that a 
gtate and a municipality may have concurrent power. They have 
long had concurrent power to regulate the sale of intoxicating 
liquors. 

Mr. Untermyer. I have never known of any such power. 

Senator Walsh. It is quite common with us, out in my country. 
Take -it in our State, the legislature took the sale of explosives in 
its mining regulations, and we have to take care of the explosives. 
I was called upon to take part in an extensive litigation which pre- 
sented the case of a State statute prohibiting the sale of explosives 
under certain circumstances, and a municipal ordinance prohibiting 
the sale of explosives under certain circumstances. 

Mr. Untermyer. Under different circumstances? 

Senator Walsh. No; under slightly different circumstances, the 
municipal regulations being somewhat more liberal than the State 
legislation. The State statute extended to every acre and every 
square foot of the State. 

The municipal ordinance only applied within the city. If you 
did the act within the city, you violated at once the State law and 
the municipal law. 

Mr. Untermyer. Yes, there are innumerable authorities to tiie 
effect that for one crime you can be punished under the Federal law 
nnd independently under the State law. But that is not what is 
meant by " concurrent " legislation. 

Senator King. I think where there are liquors the municipalities 
still take control of the liquors and the State remits to them that 
power. 
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Senator Walsh. We have in our State a statute making it a 
crime to sell liquor to Indians. There is also a Federal statute 
making it a crime to sell liquor to an Indian; and if a man sells 
liquor to an Indian he may be prosecuted under the State statute 
and also under the Federal law for violation. Why can it not be 
said that the State and the Federal authorities have concurrent juris- 
diction over the sale of intoxicating liquors to the Indians ? 

Senator Norris. I always imderstood the word "concurrent" as 
applied to the jurisdiction of Congress, as just a little bit different; 
that it meant that where Congress had jurisdiction over the same 
subject matter, the action could be commenced in either court; but, 
having once been commenced in one court, it could not be commenced 
in the other one. 

Senator King. I do not think 

Senator Norris. You may be able to bring your lawsuit, your 
cause of action, before three or four different justices of the peace 
and not pursue it before all of them. 

Mr. UNTERMYER. You may begin an action in the Federal court 
and another in the State court for the same cause of action and 
you can not plead the pendency of an action in one against an action 
in another. That has been held repeatedly. You could not bring 
two actions in the State court for the same cause in different juris- 
dictions of the same State. 

Senator Walsh. But let me remark that that does not even go to 
the question of jurisdiction. The other court has jurisdiction be- 
yond question, and if it rendered a judgment it would not be want- 
ing in jurisdiction; but under the rules of practice and procedure 
you may put in a plea of abatement that the same action is pending 
in another court. 

Senator Norris. Yes ; and when you put in that plea it is a good 
defense. It only bears out what I have said as to conducting an 
action in another court. 

Mr. XJntermyer. As I understand, a man can sue, for instance, on 
a promissory note at the same time in 48 States without a plea of 
abatement, and the plea of an action pending in another State is 
not available. 

Senator Walsh. If a man is brought into a State court, he can 
not plead another action pending in the Federal court in the same 
State. 

Senator Norris. Yes; if he has a judgment in one of those he can 
plead it. You can not get relief twice. 

Mr. Untermter. No; but he can have many actions pending in 
various States for the same cause of action, but can get only one 
satisfaction. 

Senator Norris. That is the difference as to a constitutional 
amendment. You can not be punished twice for the same offense, 
provided that the State law and the Federal law each prohibit and 

Erescribe a penalty, and in any of these other cases satisfaction can 
B plead anywhere on earth. 

Senator Walsh. That is correct with respect to a civil action, 
because you can not get two judgments, but it is not correct with 
respect to^ a criminal action. In a criminal action a man may be 
twice punished for the same act, it being an offense under two pro- 
visions of law. I have seen it often in my own State. 
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Senator Norris. I have not a doubt but what you are right. 

Senator King. Unless Mr. Untermyer has something fiirther to 
submit, Mr. Chairman, I think we had better adjourn. 

Mr. Untermyer. I am indebted to you for your patience. If 
there is anything further we can do to enlighten you gentlemen, we 
are at your service. I would like the stenographer to hand to the 
chairman that proposed amendment. 

Senator Sterling. Mr. Wheeler, you asked a while ago that you 
might submit some affidavits ; and also do you care to make another 
statement to the committee? 

Mr. Wheeler. I want to make a brief reply to what has been 
said, and which has not been covered quite adequately in view of 
what has been submitted this morning. We do not care to make a 
further oral statement to the committee, unless the committee cares 
to have us do so, but I think it is only fair, in view of what has 
been said here, that we should have a chance to reply. ' 

Senator Sterling. How much time would you occupy if you make 
an o^al statement ? 

Mr. Wheeler. I think we would make our statement inside of 20 
minutes or 25 minutes. 

Senator Sterling. Will the committee reconvene after luncheon 
in order to hear that ? 

Senator King. I have another committee meeting and I can not 
be here. Probably Mr. Wheeler would want a little time to prepare. 

Mr. Wheeler. Could it be done on Monday ? 

Senator Sterling. We have another meeting of the Judiciary 
Committee at 11 o'clock on Monday. It is the regular meeting day. 

Mr. Untermyer. May I interject, before we adjourn? There is 
another paper that I want to submit, that I think you will find in- 
teresting. That is in regard to different patent medicines and the 
alcoholic contents in them. 

Senator Sterling. That subject, I think, has been pretty well 
covered. 

Mr. Untermyer. I have not seen it anywhere in t^ie record. It is 
not in the record. There is testimony of the witnesses here, and we 
have the analyses made in the laboratory of all these various thing^. 

Senator King. I would like to have that in. 

Mr. Untermyer. I believe it would be of some use to you. I think 
it will be rather surprising to most of you. It is surprising to find. 
for instance, that Coca-Cola contains more alcohol than beer. 

Senator King. I move that it be filed, and we can consider puttinir 
it in the record later on. 

Mr. Untermyer. We would like to have it go in the record if there 
is no objection. 

Senator Sterling. Just submit it. 

Mr. Untermyer. Very well. 

Senator Sterling. The following papers presented by Mr. Unter- 
myer will be inserted in the record as a part of his argument : Memo- 
randum of experiments by Dr. Edward M. Pemberton and Prof. 
Harry L. Hollingsworth ; affidavit of Lewis B. Allyn; and memo- 
randum of certain calculations based upon the affidavits of Dr. Pem- 
l)erton and Prof. Hollingsworth. 
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(The memorandum by Dr. Pemberton is here printed in full, as 
follows:) 

Mkmorandum of Aiiditioxai. Experiments With Uespect to the Efj-ects of 
A Beverage With ax Alcoholic Content of 2.75 Per Cent by Weight. 

I>r. E<lwar(l M. Pemberton, B. Sc, M. D. professor of psychologj* aud pharma- 
«*<>lo|0' at the University of Arlvansas. at Little Koclv, Arlv., during the spring 
<»f 1919, conducted a series of exjieriments upon men, most of whou) were total 
abstainers. 

The fluid used was alcohol 2.75 per cent by weight diluted in water; in one 
Instance a little lemon Juice was added to make the solution more palatable. 

CASE NO. 1. 

r>r. Pemberton first experimented upon himself. He is 36 years of age. 
weighs 175 pounds. He has not used alcohol as a beverage for years and Is 
rather susceptible to the effects of alcohol, as evidenced by the fact that some 
years ago he was appreciably effected by several glasses of port wine and on 
another occasion by two glasses of gin fizz. 

He states that he approached the experiments with the opinion that a reason- 
able amount of this percentage of alcohol would cause intoxication. 

April 6, 1919, had breakfast at C.30 a. m. and did not eat again until 7 
o'clock p. m., so that his experiment was conducted on an empty stomach. He 
tcK)k the following quantities of 2.75 per cent alcohol by weight : 

Coble 
centimeters. 

12 o'clock 500 

12.35 p. m 500 

1.10 p. m 500 

2.40 p. m 500 

3.10 p. m 50(^ 

4. 00 p. m 500 

4.30 p. m 500 

5.00p. m 500 

5.30 p. m 500 

Total. 4,500 cubic centimeters equal to 4^ liters, equal to 4i quarts. 

He states that, aside from a slight disturbance of the stomach due to the 
quantity of the fluid, he went about and made his visits, talked on various 
subjects without any n(»ticeable effects, and that he felt convinced that his 
stomach could not contain a sufficient amount of the solution to produce in- 
toxication. 

case no. 2. 

April 7, 1919, subject 26 years of age, weight 165 pounds : student. He had 
not touched alcohol In any form for months, and was not even a moderate 
drinker. 

He had lunch at 12.30 and then took the following quantities of 2.75 per 
cent alcohol by weight in water soluticm : 

Cubic 
centimeters. 

3.45 p. m 500 

4.15 p. m 500 

4.50 p. m 500 

5.10 p. m 500 

Total. 2,000 cubic centimeters, equal to 2 liters, or 2.1 quarts. Subject 
showed no appreciable symptoms and felt perfectly normal. 

CASE NO. 8. 

Same subject as In exiieriment No. 2, but on another day ; had breakfast at 
8.30 a. m. Then took the following quantities of 2.75 per cent alcohol by weight : 

Cubic 
centimeters. 

9.35 a. m 500 

9.45 a. m 500 

10.15 a. m 500 
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Cubic 
centimeters. 

11.30 a. m 500 

12.00 noon 500 

3.45 p. m 500 

4.05 p. m 500 

4.35 p. m 500 

4.55 p. m 500 

5.22 p. m 500 

5.32 p. m 500 

Total, 5,500 cubic centimeters, equal to 5.4 liters, equal to 5.8 quarts. Bb 
locomotion, reflexes, and conversation were normal ; apparently tbe only effect 
was experienced from the bulk of the fluid which he had ingested. 

CASE NO. 4. 

Subject the same as in cases 2 and 3. Had breakfast at 9 a. m. and luncli at 
1 p. m. Took the following quantities of 2.75 per cent alcohol by weight : 

Cubic 
centimeters. 

11.15 a. m 500 

11.45 a. m 500 

12.30 p. m 500 

1.35 p. m r. 500 

1.45 p. m 750 

2.15 p. m 500 

2.45 p. m 500 

3.15 p. m_^ 500 

3.45 p. m 500 

4.15 p. m 500 

4.45 p. m - 500 

5.15 p. m 500 

Total, 6,000 cubic centimeters, or. 6 liters, or 6J quarts. Not the slightest 
symptom of intoxication appeared in the subject ; he conversed on technical 
topics, his locomotion was perfect. 

CASE NO. 5. 

April 9, 1919, subject 29 years of age, weight 140 pounds, occupation dis- 
pensary drug clerk. Had breakfast at 8.30 a. m. and lunch at 1 p. m., and then 
took the following quantities of 2.75 per cent alcohol by weight : 

Cubic 
centimeters. 

9.50 a. m 500 

10.10 a. m 500 

10.35 a. m 500 

11.05 a. m 500 

4.25 p. m ^___ 1,000 

4.58 p. m 500 

5.25 p. m 500 

5.30 p. m 500 

Total, 4,500 cubic centimeters, equal to 4.5 liters, or 4f quarts. There was no 
apparent effect upon the reflexes or locomotion ; conversation normal. Experi- 
enced pressure in the stomach due to the bulk of the fluid. 

CASE NO. 6. 

April 12, 1919, subject's age 30, weight 166 pounds, occupation student. He 
breakfasted at 7.45 a. m., and had lunch at 12 o'clock; had not taken any 
alcohol in any form for months and admitted that he was extremely susceptible 
to any form of stimulants. Expressed the fear that he might become intoxi- 
cated. Took the following quantities of 2.75 per cent alcohol by weight: 

Cubic 
centimeters. 

8.17 a. m 1000 

9.00 a. m 500 
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Cubic 
centimeters. 

9.45 a. m . 500 

11.50 a. m 500 

2.20 p. m 500 

2.56 p. m 500 

3.40 p. m 500 

4.35 p. m 500 

5.03 p. m 500 

Total, 5,000 cubic centimeters, equal to 5 liters, or 5.3 quarts. Did not 
)econie Intoxicated, but as the experiment progressed the first effects of the 
idministration of 1,000 cubic centimeters upon the reflexes became less and at 
he conclusion of the experiment were entirely normal. 

CASE NO. 7. 

May 3, 1919, subject's age 25 years, weight 155 pounds, occupation student. 
Does not use alcohol as beverage; took following quantities of 2.75 per cent 
ilcohol by weight: 

Cubic 
centimeters. 

2.37 p. m 1000 

2.48 p. m 500 

2.55 p. m 500 

3.25 p. m 500 

3.55 p. m 500 

Total 3,000 cubic centimeters or 3 liters, equal to 3 quarts. Both locomotion, 
reflexes, and conversation were normal. Was not intoxicated. 

CASE NO. 8. 

May 3, 1919, subject 26 years old, weight 155 pounds, occupation shoe clerk. 
Lunch at 1 p. m. Took the following quantities of 2.75 per cent alcohol by 
weight : 

Cubic 
centimeters. 

2.45 p. m 1500 

3.15 p. m 500 

3.45 p. m 500 

4.15 p. m 500 

4.45 p. m 500 

Total, 4,000 cubic centimeters, equal to 4 liters, or about 4^ quarts. Reflexes, 
conversation, and locomotion normal ; was not intoxicated. 

CASE NO. 0. 

May 3, 1919, subject's age 20 years, Weight 140 pounds, occupation drug clerk. 
Had lunch at 1 p. m., and took the following quantities of 2.75 per cent alco- 
hol by weight: 

Cubic 
centimeters. 

2.30 p. m 1500 

3.00 p. m 500 

4.00 p. m ^ 500 

4.30 p. m 500 

4.32 p. m 500 

4.48 p. m 500 

4.50 p. m 500 

5.20 p. m 500 

Total, 5,500 cubic centimeters, equal to 5.5 liters, or to about 5.8 quarts. 
Pressure of the fluid upset the stomach. Conversation and reflexes normal dur- 
ing and after the conclusion of the experiment ; locomotion perfect ; subject not 
Intoxicated. 
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CASE NO. 10. 

May 3, 1919, subject 20 years of age, weight 133 pounds, occupation student 
He does not use alcohol in any form. Had lunch at 1 p. m. ; took the follow- 
ing quantities of 2.75 per cent alcohol by weight : 

Cubic 
centimeters. 

2.50 p. m 1000 

2..54 p. m 500 

3.26 p. m 500 

4.16 p. m 500 

4.34 p. m 500 

Total, 3,000 cubic centimeters, or 3 liters, equal to 3 quarts. Reflex stimu- 
lation of the eyes; locomotion, conversation, and reflexes normal. Was not 
intoxicated. 

CASE NO. 11. 

May 10, 1919, subject aged 54 years, weight 178 pounds ; janitor. Had break- 
fast 6.30 a. m., lunch at 1 p. m. Took the following quantities of 2.75 per cent 
alcohol by weight: 

Cubic 
centimeters. 

10.08 a. m__ 500 

10.25 a. m 500 

10.45 a. m ^ 500 

11.11 a. m , 500 

12.29 p. m ^ . 500 

12.50 p. m 500 

1.30 p. m 500 

2.10 p. m V 500 

2.40 p. m . 500 

3.05 p. m 500 

4.40 p. m 500 

5.15 p. m 500 

5.40 p. m 500 

Total, 7,000 cubic centimeters, or 7 liters, or 7^ quarts. No apparent effect 
on reflex or otherwise. Was not intoxicated. This subject had used alcohol 
during his life, but not for some time prior to the test because of the diflSculty 
to obtain it in that particular State. 

CONCLUSION. 

Each of the subjects expressed confidence that they could not hold enougli 
of 2.75 per cent alcohol by weight to become intoxicated. This was likewise 
the observation of the experimenter. Symptoms which appeared during tlie 
course or at the conclusion of the experiments were due either to the pressure 
of the fluid in the stomach or to the reflex stimulation of the alcohol. By re 
flex stimulation of the alcohol is meant its local effect on the mucous mem 
brane or lining of the throat or stomach of the individual before the absorption 
of the alcohol, and consequently before it enters the blood and is taken to thf 
tissues. Consequently the effect is local and not systemic, and this effect i? 
not cumulative and tends to become less and less. In no instances were the 
reflexes, conversation, or locomotion of the individual other than normal at the 
conclusion of the experiment. 

Dr. Pemberton gives his opinion based upon those experiments and many 
others conducted on animals, that a normal individual can not drink a sufficient 
quantity of 2.75 per cent alcohol to produce intoxication. 

During the month of Tune. 1919, Prof. Harry L. Hollingworth, professor 
of psychology at Cohimbii University, conducted in his laboratory a series of 
extensive tests to note the psychological effects of the drinking of variou^* 
quantities of beer. These tests were very elaborate, and some of the con- 
clusions produced therefrom are here presented : 

The subjects used in this investigation ranged from a total abstainer, 
through occasional and moderate users, to a case of fairly regular but not 
excessive user of alcoholic beverages. 

They ranged In age from just over 21 years to nearly 30 years. 
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They varied in body weight from 106 pounds to over 160 pounds, and in 
height from 5 feet 4^ inches to 6 feet 2i inches. 

They ranged in general health from a very poorly nourished man with little 
appetite and a stomach easily upset to a regular member of a university rowing 
crew, accustomed to strenuous exercise. Several of the men had seen Army 
or naval service. 

They ranged in general disposition from a man of modest demeanor, quiet 
attitude, and scholarly interests, to one naturally given to argument, boasting, 
physical demonstration, and boisterous playfulness, through several interme- 
diate degrees. 

The doses of beer ranged from three 12.5-ounce bottles, the amount, approxi- 
mately, which the average human stomach can hold at one time, to the maxi- 
mum amount which the heaviest of the six drinkers could consume in a period 
of two and a half hours. In time of administration the doses varied from 
one bottle in half an hour to one bottle every 10 minutes for a period of an 
hour after already having taken three bottles in the previous hour and a 
half and drunk beer in large amounts during the preceding week, with eight 
bottles on the preceding two days. 

Since the effects of the beer taken into the stomach are found to disappear 
in from one to two hours, it is believed that this schedule of doses represents 
the maximum effect that can be secured from drinking beer containing not 
more than 2f per cent alcohol by weight. 

The processes tested and measured ranged from simple tests of motor speed 
and the reflexes involved in the heart beat, through processes involving steadi- 
ness of arm and hand, coordination of eye and hand, control of speech processes, 
forming of simple associative bonds in learning, up to the higher mental 
processes involved in reacting to logical relations and in mental calculation. 

All the recognized scientific precautions were observed throughout the experi- 
ment. A control dose was used, resembling as closely as possible the standard 
beer. Blank days were also introduced on which no doses at all were given. 
The subjects were unaware of the way in which their records were influenced, 
except from introspection. The experimenters did not know on any given 
day the nature of the dose under the influence of which the men were working. 
The subjects did not know that a " control " dose was part of the technique. 

The effects are most marked in steadiness and in mental calculation. They 
are next most conspicuous in tapping, in learning, and in naming opposites, 
and least of all in coordination and in color naming (control of speech). 

The maximum influence on the score, that shown in the steadiness test, is 
only about half as great as the influence, on this same function, of the amount 
of caffein contained in two ordinary cups of coffee, and the unsteadiness pro- 
duced by three or four bottles of beer is approximately equal to that pro- 
• duced by a hearty meal (fruit, fish, roast beef, potatoes, peas, asparagus, let- 
tuce, tomatoes, strawberry short cake). 

The striking effect on the pulse rate is considerably less than the similar 
acceleration that ensues after eating a hearty meal, such as that above de- 
scribed. 

The Influence of the beer on the remaining processes is entirely comparable 
in amount (although in some cases different in direction) to the effects pro- 
duced on the same processes by the amount of caffein contained in two ordi- 
nary cups of coffee. 

The amounts of beer taken in the maximum dose here used were about twice 

The influence of the beer on the remaining processes is entirely comparable 
amount to drink. These amounts were endured here only because the com- 
pensation of the subjects for the whole experimental period depnded on their 
persisting to the end of the investigation and the last bottles of beer were 
uniformly drunk under protest and with loathing. The symptoms of unusual 
conduct produced on the final beer day in this experiment on the part of two 
of the subjects were only attained by their going without food throughout the 
day, and by the prescription of the doses in a scientific fashion so as to pro- 
duce the maximum possible result, taking advantage of all possible cumula- 
tive effect by gradually increasing the amount of beer taken into the system 
up to the point at which the effects of the beer first taken had definitely begun 
to disappear. 

Under this extreme influence there were none of the symptoms commonly 
associated with alcoholic intoxication — no falling down, no staggering, no ob- 
scenity, no personal untidiness, no fighting, and three of the subjects showed 
no signs to expert observers of having taken liquor at all. 
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If by intoxication is meant demonstrable effect on the working efficiency of 
.th^ individual, I have shown that such effect is present, and that it is entirely 
comparable in amount and often in direction to the effect produced by the 
caffein in two ordinary cui)s of coffee and by the ingestion of a hearty noon- 
day meal. 

If by intoxication is meant a condition in which the individual is a social 
nuisance, an object of personal disgust and repugnance, and likely to injure 
either himself or others by his overt conduct, it is my judgment that in the case 
of the average individual this condition can not be produced at all bv drinking 
beer containing not more than 2f per cent of alcohol by weight. 

[District Court of the United States, Southern District of New York. Joseph E. Ever- 
ard, etc., complainants, v. James Everard's Breweries et al., defendants. The Jacob 
Hoffman Brewing Co., complainant, v. Mark Eisner, collector of Internal revenue of the 
third district of New York, and Francis G. CafPey, United States attorney for the 
Southern District of New York, defendants.] 

(The affidavit of Mr. Lewis B. AUyn referred to is here printed in 
full, as follows:) 

State of New York, 

County of New York, ss: 
Lewis B. AUyn, being duly sworn, deposes and says: 

I. My name is Lewis B. Allyn, and I reside at No. 69 Western Avenue, West- 
field, Mass. I am a graduate of the State normal school, Westfield, Mass., 
class of 1897, with summa cum laude, from the three years' chemical course. 
In 1898 I studied advanced physical measurements at the Lawrence Scientific 
School, Harvard. From 1899 to 1901 I was instructor of chemistry in the 
Warren (Mass.) High School. From then until 1903 I was head of the chem- 
istry department of Perkins Institution, of South Boston, Mass., and during 
this time I studied advanced organic chemistry at the Massachusetts Institute 
of Technology, Boston. 

II. In 1903 I entered the employ of the State of Massachusetts and became 
the head of the chemistry department of the State normal school before men- 
tioned, holding this position for 11 years. I have been chemist for the town of 
Westfield for nearly nine years. In addition to this I have several times been 
chairman of the board of health of that town. From 1910 to 1912 I was con- 
nected with the editorial department of Collier's Weekly, performing many 
chemical investigations, and have written many articles relative to the results 
of these Investigations, principally along the line of the analyses of foods, bever- 
ages, and medicines. 

III. From 1913 to the present time I have been director of the McClure Lab- 
oratories at Westfield, doing a great amount of special and regular anlyses of 
foods and beverages. 

IV. I am a member of the Connecticut Valley Chemical Society, the Society 
of Applied Engineering, and of the American Chemical Society. I am the 
author of the Elementary Applied Chemistry (Ginn & Co.), a textbook for high 
schools and colleges. 

V. My experience, training, and work has been along the line of chemical 
investigations of foods, beverages, and the like. I have made many official 
analyses of foods for export during the period of the war and have testified in 
the Federal court as a chemical expert for the Grovernment and am a fairly con- 
stant attendant at the meetings of the Association of Agricultural Chemists. 

VI. During the course of my chemical investigations for the McClure pub- 
lications and for numerous firms, corporations, and individuals, I have, from 
time to time, chemically analyzed large numbers of patent medicines, flavoring 
extracts, and beverages, covering a wide range of investigation. In the course 
of such investigations I have particularly been charged with the duty of deter- 
mining and have determined the amount of alcohol by weight and by volume 
in such preparations. The preparations which were submitted reached me in 
sealed packages, in most instances, the seal expressly stating that the articles 
contained were the genuine articles and were in the original packages. From 
such certificates and from other sources, I have every reason to believe and 
do believe that the articles examined by me were the original preparations 
made by the manufacturers of such articles and were not tampered with. 

VII. Among many such investigations, I set forth the following: 
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Memobanda on Incbease in Alcohol in Homemade Root Beeb. 

Hire's: Cold water (50** F.), 10 quarts; sugar, 2 pounds; yeast, 1 cake; 
extract, one-half bottle. 





Alcohol. 




volume. 


wei^t. 


After 36 hours 


PereefU. 

0.53 

.63 

.63 

.89 


Percent. 
0.42 


After 48 hours 


.50 


After 72 hours 


.50 


After 96 hours 


.70 







Boardman*s: Warm water (100° F.), 5 quarts; sugar, 1 pound; yeast, one- 
half cake; extract one-fourth bottle. 





Alcohol. 




volume. 


weight. 


After 36 hours 


Per cent. 
0.86 
1.19 
1.58 
2.05 


Percent. 
0.68 


After 48 hours. . ^ 


.95 


After 72 hours 


1.24 


After 96 hours 


1.63 







ToniM.— Mo-Cola, Ocala Bottling Works, Ocala, Fla. (Florida Woman's Christian Temperance Union), 
1.27 per cent by volume, 1 per oeni by wei^t. 

Cider from farmers. 





Purchased from— 


Alcohol. 


Sample No.— 


volume. 


weilit. 


1 


Lefibaurii. . , 


Per tent. 
6.10 
6.18 
3.97 
6.48 
6.41 
6.95 
7.02 
8.53 
5.79 
7.53 
5.33 
7.44 
6.41 
5.72 
5.87 


Percent. 
5.12 


2 


Famunri 


5.19 


3 


Mundale 


8.41 


4 


Haley (Southwick) 


5.44 


5 


D. L. Allvn. Monteromerv 


5.37 


6 


E. C. Clark, Wyben 


5.81 


7 


C. E. Hayden, Westfleld 


5.87 


8 


M, E. CftTTip, Mnntgomery r 


6.88 


9 


R. Russell, SoTithampton 


4.51 


10 


H. H. Kelso, Montgomery 


5.98 


11 


J. J. McElli^ott, Wyben.. 


4.20 


12 


lAwrence Clark, Montgomery 


5.91 


13 


Fred Clark, Southampton 


5.07 


14 


Glen Herrick, Montgomery 


4.51 


15 


C. A. Williams, Montgomery 


4.64 








Average 


6.28 


5.19 









123873— 19— PT 3- 
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Alcohol content by volume and weight. 

PATENT MEDICINES FROM LABORATORY FILES. 



Sample. 



Wingolf Brand Stomach Bit- 
ters 

Wine of Pomelo or Grapefruit 
with iron and wine 

Waterbury's Compound 

Walker's Tonic 

Thompson's Laxative Bitters . 

Tanlac 

Swift's Specific 

Sella Vitae 

Shore's Mountain Oil Lini- 
ment 

Sante 

Ru-Mex-01 

Pur<^en ^ 

Porto-Iron Stomach Tonic — 

Peter's Kuriko 

Peru\ian Tonic 

Parmint 

Matt J. Johnson's No. 6088... . 

Leithhead Stomach Bitters... 

Lepso 

Laxatone 

Lash' Kidney and Liver Bit- 
ters 

Kola Cardinette 

Koenig's Nerve Tonic 

Kickapoo Sagwa 

Hostetter's Stomach Bitters. . 

Severa 

A. D. S. Iron Tonic Bitters. . . . 

A. D. S. Viburnum & Celery 
Compound 

A. D. 8. Pelvitone 

Wine of Phosphoglycerine of 
Lime 

A. D. S. Kidney Remedy.... 

Vinol (second sample) 



Alcohol. 



By 
volume. 



Percent. 

26.80 

16.10 
11.25 
18.97 
14.50 
16.40 
16.87 
15.95 

39.70 

25.70 

22.80 

24.50 

19.40 

12.80 

24.65 

12.80 

14 

41.50 

5 

9.44 



By 

weight. 



Percent. 

2L94 

13.03 
9.07 
15. 42 
11.72 
13.29 
13.69 
12.91 

33.08 
21.02 
ia59 
20.01 
15. 76 
10.33 
20.14 
10.33 
11.31 
34.68 

4 

7.60 



2L16 


17.22 


1.3. 70 


11.06 


3.05 


2.43 


15.60 


12.62 


24.52 


20.02 


24.18 


19.76 


18.69 


15.05 


17.22 


13.85 


19.17 


15.45 


18.69 


15.05 


14.04 


n.22 


10.82 


8.59 



Sample. 



Peptona 

Manola 

Wincamis (second sample). . . 

Kodol 

Peruna (second sample) 

Caripeptic 

Dr. Miles Restorative Tonic. . . 

Warner's Safe Remedy 

Cooper's New Discovery 

(third sample) 

Dr. Kennedy's Favorite 

Remedy 

Rexall's Peptonized Iron 

Tonic 

Baldwin's Compound Extract 

of SarsiJarilla 

Trinner's American Elixir of 

Bitter Wine 

Riker's B^f, Iron & Wine. . . . 

Dr. Oreene's Nervura 

A. D. S. Cod Liver Oil 

Rexall's Americanitis Elixir . 

Rexall's Mucutone 

Rexall's Kidney Remedy... 

Hymosa 

Munyon's Paw Paw 

Dr. (irady's Pure Malt Rye. . 

Chionia , 

Dr. Miles' Heart Treatment . . 

Sanmetto 

Schenck's Tonic 

Rexall's Sarsaparilla Tonic. . . 

Old Monk's Bitters 

Lundin's Sarsaparilla 

Dr. Kilmer's Heart Medicine. 
French Blood Wine 



Alcohol. 



volume. 



Per cent. 
18.98 
15.73 
17.55 
10.03 
U.88 
14.43 
8.34 
1L98 

19.45 

U.09 

14.60 

12.92 

17.66 
19.54 
16.78 

9.33 
12.07 
22.22 
13.95 
18.13 
20.39 
46.00 
20.35 

8.18 
18.55 
28.25 
22.58 

9.48 
2L49 
10.35 

8.33 



By, 

weight. 



Percent. 
15.90 



PATENT MEDICINES. 



Hoff's Vitalizer 34.30 1 28.35 

Hubbard's Rheumatism 5.10 I 4.08 

Syrup. ,» ' 

Hale's Honey or Horehound i 

and Tar 13.50 10.90 

Green's Nurvura 16. 85 | 13. 66 

Gilbert's Gravel Root Com- I 

pound 14.30 I n.56 

Gerstle's Female Panacea i 15.90 12.87 

Foster's Celebrated Bitters. . . 30. 20 10. 65 
Elmore's Rheumatism Gou- 

taline 15.00 12.13 

Elixir of Bitter Wine 16.45 12.50 

Eckman's Alternative 14.55 11.76 

De Witt's Stomach Bitters .... 33. 70 27. 83 

Cooper's New Discovery 15. 10 12. 21 

Cooper's New Discovery 

(second sample) 32.20 26.54 

Coltunbia Stomach Bitters. . . I 19. 85 16. 14 

Congress Bitters ' 28.45 23.39 

Collin's Ague Remedy i 26.35 21.66 

Cardinal Stomach Bitters ' 32. 25 26. 68 

Cardial Laxative 18.44 14.94 

Burdock Blood Bitters 18. 90 15. 38 

Bucklen's Electric Bitters ... 19.45 15.80 

Bowe's Turf Club Bitters 18. 20 14. 77 

Berg's Health Tonic > 24.25 19.80 

Berg's Hawkeye Bitters ' 27. 50 22. 54 

Bamboo Brier Blood Builder . 31. 10 25. 60 



Baker's Plain Relief 

A. D. S. Iron Bitters 

Quaker Herb Extract 

Mr. Zadock Porter's Medicated 

Stomach Bitters 

Peruna 

Paine's Celery Compound 

Old Kentucky Bitters 

Nyal's Iron 'Tonic Bitters 

McLean's Tar and Wine Lung 

Balsam 

Goud's Pepto Mangan 

Hood's Sarsaparilla 

Kilmer's Swamp Root 

Lydia Pinkham's Vegetable 

Compound 

Tanlac , 

Varnesis 

Vinol 

Wyeth's Beef, Iron and Wine. 

Warner's Safe Cure 

Wincamis 

Nuxcara 

Wine of Peruvian Bark 

Mark Tonic Bitters 

Triner's Angelica Bitter Tonic 

TonaVIta 

Dr. Simpson's Swamp Root. 



18.55 
17.45 
17.06 

30.10 
23.65 
18.20 
30.85 
17.35 

12.65 
16.00 
15.45 
18.75 

16.76 
12.76 
13.05 
16.15 
22.20 
13.85 
16.15 
8.10 
2L40 
18.50 
17.90 
22.35 
13.05 



Digitized by 



Google j 



MOHIBITING INTOXICATING BEVERAGES. 



273 



Alcohol content by volume and weight — Continued. 

EXTRACTS. 





Alcohol. 


1 Sample. 

1 


Alcohol. 


Sample. 


By 
volume. 


wel^t. 


volume. 


wei^t. 


Sunbeam vanilla 


Per cent. 
43.56 
87.85 
34.54 
43.32 
39.61 
37.14 
86.61 
87.55 
40.47 
45.71 
47.08 
41.00 

13.43 
12.49 
10.82 
13.81 
84.27 
88.16 
46.44 
86.28 
43.93 
89.39 
36.26 


Per cent. 
36.56 
82.92 
28.56 
36.33 
33.00 
30.83 
81.36 
82.54 
33.76 
3a 50 
39.75 
34.24 

10.85 
10.08 
a 71 
U.15 
78.52 
83.31 
39.14 
80.96 
34.57 
84.88 
30.06 


Frank E. Harris Vanilla 

Frank E. Harris Lemon 

LarkinCo.'s VanlUa 


Per cent. 
36.64 
87.44 
52.68 
82.82 
85.09 
34.97 
40.08 

42.23 
80.24 
43.32 
36.95 
67.97 
84.74 
58.54 
8L58 
42 62 


Per cent, 
30 39 


Sunbeani Tjemon --,..,.. 


82 50 


Bftkfir's Vftnlllfl 


45.00 
76 50 


Johnson's VaniUa 


Foes Lemon 


Sauer's Vanilla 


Foss Orange 


79 60 


Colton's Vanilla 


Seeley's Vanilla 


28 98 


Colton's Orange 


Richelieu Vanilla 


33 40 


Colton's Lemon > 


Econonjy Food Products Va- 
nlllaTt. 




Colton's Almond 


35.26 
75 10 


Miner's Vanilla 


Ree TirftT)d Tiemnn . ... 


Miner's No. 2 Vanilla 


Bee Brand Vanilla 


36 33 


Miner's Extra Highgrade 


Mexo-Cruz Vanilla 


30.67 


Golden Rule Flavorings: 
Strawberry 


Benefit Brand Peppermint . . . 

Benefit Brand Almond 

Benefit Brand Wintergreen... 
Williams a Carlton Lemon... 
WilHams a Carlton Vanilla... 
Williams a Carlton Jamaica 
Ginger 


60.28 
78 98 


Raspberry 


5o!62 


Blackberry 


75 16 


Loganberry 


9R 7A 






Dr. Price's Orange 


93.09 
31.32 
44.43 

4a 43 
47.08 


89 70 


Tr. Price's Vanilla 


Westfleld Brand Vanilla 

Van Duzer's Peppermint 

Union Pacific Tea Co. Pepper- 
mint 


25.79 


Batavia Lemon 


37.33 


Batavla Vanilla 




Slade's Lemon \ . 


41.00 


Slade's Vanilla 


Standard Jamaica Ginger 


39 75 







The above investigations show conclusively that the pi-eparations herein 
mentioned contain relatively large amounts of alcohol. 

Lewis B. Allyn. 
Sworn to before me this 10th day of April, 1919. 
[SEAL.] Robert Oliver, 

Notary Public, Kings County , No. 55. 
Certificate filed i/n New York County, No, 25. 

(Tlie memorandum of calculations based upon affidavits is here 
printed in full, as follows:) 

Assume that mild Intoxication exists when, the alcoholic content of the blood 
is 0.153 per cent. 

Assume that a dose of alcohol equal to one one-thousandths of the weight of 
a man will give one-tenth of 1 per cent of alcohol in his blood. (These assump- 
tions are based upon Schweisheimer and Central Control Board of Great 
Mtain.) 

How much would a man, weighing 150 pounds, have to drink at one time to 
reach this point of intoxication: (a) of 2.75 beer; (6) of 0.5 beer? 

One kilogram equals 2.204 pounds ; therefore 150 pounds equals 68 kilogram.*?. 

If one gram per kilogram dose of alcohol (1 to 1,000) gives one-tenth of 1 per 
cent of alcohol In the blood, then to get 0.153 per cent it would require 1.53 
grams per kilogram of body weight. 

Our man weighing 68 kilograms, therefore, would have 68 times 1.53 grams, 
equal to 104.04 grains of alcohol as a necessary dose to produce such result. 

Twenty-three and forty-seven hundredths grams of alcohol equal 1 fluid 
ounce; therefore 104.04 grams of alcohol equals 4.43 fluid ounces of alcohol, so 
that our man would require 4.43 fluid ounces of alcohol as a dose to get 0.153 
per cent of alcohol in his blood. 

As 1 pint of 2.75 beer contains 0.56 fluid ounce of alcohol, it would take 7.9 
pints of such beer to equal 4.43 fluid ounces, or 3 quarts 14.4 fluid ounces of 
2.75 beer. 

It would require of 0.5 beer seven times 7.9 pints, or 55.3 pints, equal to 27 
quarts, 20.8 fluid ounces ; as the maximum limit of stomach capacity is 3 pints. 
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U would require therefore 18 times the stomach's capacity to ingest at one time 
euough of 0.5 per cent beer to roach a point of mild intoxication. 

How much would a man, weighing 175 pounds, have to drink at one time to 
reach this point of intoxication: (a) Of 2.75 beer; (b) Of 0.5 beer? 

One hundred and seventy-five pounds equals 79 kilograms. 

As our man would have to take 1.53 grams of alcohol per kilogram of body 
weight, he would take 79 times 1.58 grams, equal to 120.87 grams, of alcohol. 

Twenty-three and forty-seven hundredths grams of alcohol equals 1 fluid 
ounce ; therefore 120.87 grams of alcohol equals 5.15 fluid ounces of alcohol, 8o 
that our man would require 5.15 fluid ounces of alcohol as a dose to get 0.153 per 
cent of alcohol in his blood. 

Calculated as in Exhibit 1, 5.15 fluid ounces of alcohol is the amount of alco- 
hol contained in 9.2 pints of 2.75 beer, equal to 4 quarts, 19.2 fluid ounces. 

Similarly with 0.5 beer to get 5.15 fluid ounces of alcohol would take seven 
times the amount of beer as in the case of 2.75 beer, which is equal to 64.4 pints, 
or 21 times the capacity of the stomach. 

How much would a man weighing 200 pounds have to drink at one time to 
reach this point of intoxication : (o) of 2.75 beer; (6) of 0.5 beer? 

Two hundred pounds equals 90^ "kilograms. 

As we have seen, he would have to take 1.53 grams per kilogram of body 
weight to reach this point; his body weight being 90 kilograms, it would re- 
quire 90 times 1.53 grams of alcohol, which is equal to 137.7 grams of alcohol 
and calculated as above, is equivalent to 5.86 fluid ounces of alcohol. 

The amount of 2.75 beer, which contains 5.86 fluid ounces, has 10.46 pints, or 
5 quarts, 7.36 fluid ounces. 

Of 0.5 beer it would take seven times 10.46 pints, or 73.22 pints, which is 24 
times the capacity of the stomach. 

Senator Sterling. There will also be inserted in the record all of 
the affidavits in the New York injunction suit, both for the plaintiffs 
and defendants. Those for the defendants will not include the affi- 
davits heretofore printed on pages 72 to 77 of part 1 of the hearings. 

(The affidavits referred to are here printed in full, as follows:) 

AFFIDAVITS FOB PLAINTIFFS. 

Hobart Amory Hare, being duly sworn, deposes and says : 

I. I reside at 1801 Spruce Street, in the city of Philadelphia, State of Penn- 
sylvania. 

II. I am professor of therapeutics, materia medica, and diagnosis in the Jef- 
ferson Medical College, Philadelphia, and have been such for the last 28 years. 
Prior to that time I was demonstrator of experimental therapeutics in the Uni- 
versity of Pennsylvania. During the last 28 years I have been visiting physician 
to the Jefferson Hospital and to other hospitals. I received the degree of M. D. 
from the Medical School of the University of Pennsylvania in 1884 and bachelor 
of science in 1885. I am a member of the foUowing socities : American Physio- 
logical Society, Association of American Physicians, American Medical Associa- 
tion, and the Pathological Society of Philadelphia. 

III. I am the author of the following works: Text Book of Practical 
Therapeutics with Special Reference to the Application of Remedial Measures 
in Disease and Their Employment upon a Rational Basis, octavo of 1,023 pages, 
seventeenth edition, published in 1918 by Lea & Febiger, of Philadelphia and 
New York, which said work has been translated into the Chinese and Korean 
languages ; Diagnosis in the Office and at the Bedside, the Use of Symptoms and 
Physical Signs in the Diagnosis of Disease, octavo of 548 pages, seventh edition, 
published in 1914 by Lea & Febiger ; Text Book of the Practice of MedicUie for 
Students and Practitioners, octavo of 969 pages, third edition, published in 1915 
by Lea & Febiger; National Standard Dispensatory, Containing the Natural 
History, Chemistry, Pharmacy, Actions, and Uses of Medicines, in conjunction 
with Charles Casparl, jr., Phar. D., and Henry H. Rusby, M. D., octavo of 20S1 
pages, third edition, published in 1916 by Lea & Febiger ; and of various essay* 
dealing with the action of drugs upon the human body. 

IV. It is not generally known that there is produced in the human body 
every day certain quantities of alcohol, not infinitesimal, but in very definite 
amount, and for this reason alcohol can not be considered a foreign sub- 
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stance, and therefore can be considered as being practically at all times pres- 
ent in the human body. This alcohol is produced principally, if not entirelr, 
by fermentation processes in the intestinal tube; it i^ absorbed and is con- 
tained in the fluids and tissues of the body in general. It appears therefore 
that the body is accustomed dally to the utilization or oxidation of a certain 
percentage of alcohol which is utilized or oxidized in exactly the rame man- 
ner as alcohol which is produced outside the body and then swallowed in 
ordinary quantity. For these reasons alcohol can not be considered as a for- 
eign substance to which the ti' sues are entirely unaccustomed, and the effects 
which it produces are governed entirely by the quantity ingested and by 
the ability of the body to deal with a substance with which it is qualified to 
deal. If taken in such quantities as to be beyond the power of the body to 
utilize it or oxidize it, it, like every other substance capable of being {^wal- 
lowed, is capable of producing evil effects. This is true, for example, of 
water and ordinary table salt. In other words, the question of the power or- 
influence of a given substance introduced into the body is determined by the 
quantity and concentration of that jubstance. In general terms, the greater 
the quantity and the greater the concentration, the greater the effect, and 
conversely the smaller the quantity and the greater the dilution, the less the 
effect. Salt, If taken In strong solution. Irritates the stomach and causes 
vomiting, or if not vomited can es such an outpouring of liquid from the 
tissues of the body into the stomach and intestines as to cause diarrhea. 

So, too, it is generally known that a considerable quantity of 50 per cent 
solution of alcohol when taken undiluted may, by its irritant action on the 
stomach, produce Injury, or by its rapid absorption into the blood may produce a 
condition which is commonly called drunkenness. On the other hand, it is gen- 
erally recognized that the same quantity of alcohol when diluted with water, so 
that the alcohol content by per cent is low, is absorbed so slowly as to be deprived 
of Its power or influence in direct ratio with the degree of its dilution. This 
is due to the fact that the dilution results in a greater volume of fluid having 
to be absorbed with a consequent slow or delayed entrance of the alcohol into 
the blood, so that there is at no time a very large quantity in that fluid. During 
the time of this slow absorption the system is busily engaged in oxidizing or 
destroying the alcohol as it enters in comparatively small quantities, with the 
result that the total quantity of alcohol present in the blood at a given moment 
is comparatively small. In one instance the alcohol may be said to be toxic 
because It overwhelms the ability of the body to deal with It, just as water may 
be toxic when taken in such quantity that the body can not deal with it. On 
the other hand, if alcohol is taken so that the body can deal with and destroy it, 
minute by minute, there is never a time at which it can act as alcohol, and 
therefore can not exercise any intoxicating properties. 

It follows from the foregoing that if a man drinks a considerable quantity 
of alcohol of such concentration as to equal 50 per cent, it will enter his blood 
more rapidly than if it is in dilute form, and therefore more rapidly than he 
can deal with it, whereas if he drinks a liquid containing a comparatively small 
percentage of alcohol, or in other words, alcohol in a highly diluted form, it 
may be delivered to those parts of the body which utilize or oxidize the alcohol 
so slowly that it will never be present in suflEicient quantity to produce any 
of the definite effects caused by alcohol which has escaped oxidation. The 
rapidity with which an alcoholic fluid is swallowed, and the degree of its 
dilution, to a large extent determines its effects, or in other words, a man in 
one or two swallows or one drink of a 50 per cent solution would take as much 
alcohol as would a man who ingested about one pint of beer. The dilution in 
the pint of beer results in so slow an absorption of the alcohol content present 
as to give the body an opportunity to deal with or oxidize it as it is absorbed- 

As Illustrative of the delaying effect of dilution upon the absorption of alcohol, 
attention may be called to the well-known fact that all the strong alcoholic 
beverages commonly used produce their effect much more mildly if food is 
taken with them than if they are taken without food. 

These deductions are supported by the following practical observations : 

1. I have in times past taken as much as 1 quart of beer in one hour without 
any manifestations of intoxication, the said beer containing a higher percentage 
of alcohol than 2.75 per cent, by weight, although I am not an habitual user of 
beer or other alcoholic beverages. 

2. I have frequently observed many other persons to do likewise. 
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3. I have given whisky and brandy containing amounts of alcohol far in 
excess of the quantity of alcohol contained iu^2.75 per cent beer, in a quantity 
that a person can ordinarily drink several times a day without noticing symi)- 
toms of intoxication. 

4. A careful study of the report of the central control board of Great Britain 
(liquor traffic), published in 1918, which board was composed in part of men 
recognized the world over as authorities upon the influence of drugs or medi- 
cines upon the living body, confirms the opinions reached by me from personal 
experience and observation. 

5. I have carefully considered the results of the experiments conducted by Dr. 
John Marshall, which are described In detail In the affidavit of John Marshall in 
this proceeding, and have considered the results reported by Dr. Marshall as cor- 
roborative of all of the other evidence bearing upon this issue. These experi- 
ments of Dr. Marshall's are of real, scientific value and were conducted in a 
manner and under conditions to give to the results exceptional value and weight. 

VI. In considering what liquors are to be regarded as intoxicating liquors. I 
have assumed the following legal definition : 

" Intoxicating liquors are those liquors which are Intended for use as, or 
capable of being used as, a beverage, and which contain alcohol in such propor- 
tion or per cent that when consumed in any quantity that may practically be 
drunk by an ordinary man, or In any quantity that the human stomach can 
ordinarily hold, will produce a condition commonly known as intoxication or 
drunkenness. Drunkenness or intoxication Is a materially abnormal mental or 
physical condition, manifesting itself in the loss of the ordinary control of the 
mental faculties or bodily functions to a substantial extent." 

VII. From these personal experiences and observations, and considerations of 
the literature on the subject, I am of the opinion that beer containing not to 
exceed 2.75 per cent of alcohol, by weight, is not Intoxicating. 

HOBART AmORY H.\BE. 



John Marshall, being duly sworn, deposes and says as follows: 

I. I reside at 1718 Pine Street, in the city of Philadelphia, State of Penn- 
sylvania. 

II. I am professor of chemistry and toxicology in the Medical School of the 
University of Pennsylvania, in the city of Philadelphia, and have been such for 
upward of 20 years past, and was dean of the faculty of medicine at the said 
university from 1892 to 1902. I studied chemistry at Pennsylvania CJollege, 
Gettysburg, Pa., and medicine at the University of Pennsylvania, from which 
institution I was graduated with the degree of M. D., in 1878, and thereafter 
I pursued special studies in chemistry in Europe, at the University of Goet- 
tlngen, and at the University of Tuebingen, from which latter institution I 
was graduated with the degree of Nat. Sc. D. 

III. I am coauthor with G. E. Abbott of a work entitled " Courses for Sys- 
tematic Qualitative Testing," and coauthor with Edgar F. Smith of a worli 
entitled " Chemical Analysis of the Urine " ; and I translated Medicus's Quali- 
tative Analysis, and I have contributed articles to various chemical journals 
both in this country and abroad. 

IV. I am a member of the following scientific societies: American Chemical 
Society, American Society of Biological Chemists, American Physiological So- 
ciety, and American Philosophical Society. 

V. In considering the intoxicating effects of an alcoholic beverage that may 
be ingested by man, we must necessarily consider the effect of the alcohol 
which, by process of absorption, passes into the blood. It then becomes Im- 
portant to consider the proportion which said alcohol in the blood bears to the 
total amount of blood in the body. It is the alcohol in the blood which, by direct 
action on the brain, manifests itself in certain disturbances of mental faculties 
and bodily functions that at a certain point may be regarded as IntoxicatioD. 

VI. Accompanying the process of the absorption of the alcohol so ingested 
from a beverage containing alcohol, there is the constant process of oxidation; 
that Is, destruction of the alcohol in the body, which causes a constant dinilnn- 
tion of the total content of the alcohol in the blood. If the process of oxida- 
tion of the alcohol in the blood is more rapid than the process of absorption 
there never can be any question of intoxication, because there will never be at 
any one time sufficient alcohol In the blo<Hl to produce the effects known as in- 
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toxication. It Is only when the process of oxidation does not keep pace with 
the process of absorption of the alcohol in the blood, and the process of ab- 
sorption continues by progressive degrees to exceed the diminution caused by 
the oxidation of the alcohol in the blood that intoxication can by any possi- 
bility result. 

VII. I have considered the published results of experiments that have been 
conducted by others on the intoxicating effects of alcohol. I likewise have ob- 
served to some extent the effects of the drinking of beer. These data have em- 
phasized the fact that low percentages of alcohol in beverages materially re 
(luce and in some Instances make the same negligible as intoxicating agents, as 
alcoholic intoxication is generally understood and construed. In considering 
whether or not beer containing not to exceed 2.75 per cent by weight of alcohol 
produces the condition that is ordinarily recognized as intoxication or drunk- 
enness, consideration must be given to the volume and dilution of such bever- 
age Ingested and the action of the same upon the progress of absorption in the 
stomach and bowels, resulting in the introduction of a given amount of alcohol 
into the blood. It has been shown that the presence of one hundred and thirty- 
four one-thousandths of 1 per cent to one hundred and fifty-three one-thou- 
sandths of 1 per cent of alcohol in the blood produces the condition generally 
recognized as intoxication or drunkenness. Based upon the above experiments, 
the quantity of beer containing 2.75 per cent by weight of alcohol that would 
be required to be ingested to furnish one hundred and fifty-three one-thou- 
sandths of 1 per cent of alcohol in the blood at the time when the maximum 
quantity of alcohol is present in the blood of a man weighing 69 kilograms 
would therefore be 8.185 cubic centimeters, or 3 quarts and 11.7 ounces of 
beer, a quantity manifestly beyond the capacity of the human stomach, and a 
quantity in excess of the amount that is practically drunk by an ordinary 
man In 30 minutes. 

VIII. One of the experiments resulting in the deductions above referred to 
was made with wine containing 10.35 per cent by volume of alcohol, and 
obviously the effects observed in that case were more rapid than would be the 
ease in the more diluted beer containing 2.75 per cent by weight of alcohol. 

IX. During the month of April, 1919, I conducted a series of experiments 
upon three male human subjects to determine what, if any, intoxicating effect 
might follow the Ingestion of such subjects of quantities of beer with an alco- 
holic content of 2.75 per cent by weight. I will refer to these, experiments as 
Case I. Case II, and Case III. The facts concerning these experiments are as 
follows : 

Case I. — ^The subject was a male medical student 22 years of age, with a 
previous history of diphtheria at 7 years of age, and scarlet fever at 9 years 
of age. His condition of health at the time of the experiment was excellent. 
There were no drunkards in his family. From the age of 3 years to 6 years he 
was given, during the winter months, upon going to bed, one-half glass of beer 
about five times a week, but during the summer months, which he spent upon a 
farm, he received no alcohol. From the age of 9 years to 16 years he drunk no 
alcoholic beverages whatever; from the age of 16 years to 18 years he drank 
about two glasses of beer a week, and from the age of 18 years to 22 years he 
drank about five glasses of beer a week. During this latter period from 18 
years to 22 years, on Thanksgiving Day and Christmas he drank a very mod- 
erate quantity of wine or whisky. He never took an active part in athletics, 
but during his senior year in high school (1913-14) he played football and 
baseball, but not regularly. His weight at the time of the experiment, taken 
when nude, was 65 kilos, or 144.3 pounds. The Wassermann blood reaction 
taken at that time was negative. 

At 7.50 o'clock in the morning of the day of the experiment he ate breakfast, 
consisting of one dish of a cereal (puffed wheat) with cream, one small ome- 
let and one wheat roll. He drank a glass of water on arising, and a glass of 
water and a cup of coffee at breakfast. At 9 o'clock of that morning he drank, 
in a period of five minutes, 1,200 cubic centimeters (1 quart 8i ounces) of beer, 
containing 2.75 per cent, by weight, or 3.49, by volume, of absolute alcohol. He 
drank, therefore, a total amount of 41.88 cubic centimeters (1.4 fluid ounces) 
of absolute alcohol, an amount corresponding to six hundred and forty-four 
one- thousandths of a cubic centimeter per kilogram of body weight. The tem- 
perature of the beer when ingested was 7** C, or 44.6° F. He reposed on a 
couch during the i>eriod of the experiment. The temperature of the room was 
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15** C, or 59 ** F. At 11.45 o'clock in the morning he ate one cheese sandwich 
and one ham sandwich. Blood was taken from the veins of the arms of the 
subject at 9.30, 10.30, and 11.30 o'clock in the morning, and at 12.30, 2.30, and 
4.30 o'clock in the afternoon, and the quantity of alcohol in the blood so taken 
was determined quantitatively by the method of Nicloux. The maximum con- 
centration of absolute alcohol found in his blood by these tests was thirty-five 
one-thousandths of 1 per cent by volume, one and a half and two and a half 
hours after ingestion of the beer. The total blood in his body, being consid- 
ered as 4,717 cubic centimeters, the total amount of absolute alcohol present 
in his entire blood at the maximum period was 1.65 cubic centimeters, which 
is 3.94 per cent by volume of the total amount of absolute alcohol ingested. 

A feeling of fullness pf the, stomach, due to distention, was experienced af- 
ter drinking the 1,200 cubic centimeters of beer. This feeling of fullness dis- 
appeared 15 minutes after the completion of the drinking of the 1,200 cubic 
centimeters of beer. The subject experienced no nausea or dizziness, and his 
mental faculties were perfectly clear throughout the experiment. He showed 
no unsteadiness of gait when he walked about 30 feet to urinate. 

Case II. — ^The subject was a male medical student, 23 years of age, with pre- 
vious history of diphtheria at 16 years of age. His condition of health at the 
time of the experiment was excellent. There were no drunkards in his family. 
He drank no alcoholic liquors until he reached the age of 21 years, since which 
time he drank beer about seven times a year, and each time at a party. On 
these occasions he drank about eight glasses of beer, each containing about 8 
fluid ounces. During the six weeks preceding the experiment he drank no 
beer, and at no time has he drunk whisky, or the other so-called spirituous 
liquors. Beginning at his fourteenth year of age he played basketball during 
a period of four years, and during that period took active exercise in the gym- 
nasium. For the last 11 years he has been an expert swimmer. At college 
he played football during the period of four years — that is, from his eighteenth 
to his twenty-second year of age, and during two summer seasons he was an 
instructor in swimming at a gymnasium in Philadelphia. At the time of the 
experiment his weight was 68.3 Idlos, or 150.58 pounds. The Wassermann re- 
action in his blood was negative. 

At 8.30 o'clock in the morning of the day of the experiment he ate breakfast 
consisting of one plate of cereal (shredded whe^t) with cream, one soft-boiled 
t?gg, two slices of toast, one banana, and one cup of coffee. 

At 10 o'clock in the morning he drank, in a period of 15 minutes, 1,200 
cubic centimeters (1 quart 8i fluid ounces) of beer, containing 2.75 per cent 
by weight, or 3.49 per cent by volume of absolute alcohol. He drank, there- 
fore, a total amount of 41.88 cubic centimeters (1.4 fluid ounces) of absolute 
alcohol, an amount corresponding to six hundred and thirteen one-thousandths 
cubic centimeters per kilogram of body weight. The temperature of the beer 
when ingested was 10° C. or 50° F. He reposed on a couch during the period 
of the experiment, in a room the temperature of which was 17° C. or 62.6° F. 
At 1 o'clock in the afternoon he ate three mutton sandwiches and one piece of 
chocolate cake. The blood was taken from the veins of his arms at 10.30 and 
11.30 o'clock In the morning, and at 12.30, 1.30, 3.30, and 5.30 o'clock in the 
afternoon. The alcohol therein was determined quantitatively by the method 
of Nicloux. The maximum concentration of absolute alcohol in his blood 
was three hundred and twenty-five ten-thousandths of 1 per cent by volume, 
which was found in blood taken two and a half hours after the ingestion 
of the beer. The total blood in his body being considered as 4,956.5 cubic 
centimeters, the total amount of absolute alcohol circulating through his 
entire blood at the maximum period was 1,611 cubic centimeters, an amount 
which corresponds to 3.85 per cent by volume of the total amount of absolute 
alcohol ingested. 

The subject had a feeling of fullness of the stomach, due to distension 
after drinking the 1,200 cubic centimeters of beer. The stomach was tense 
and hard. Five minutes after the completion of the drinking of the beer the 
feeling of fullness disappeared. The subject experienced no nausea and no 
dizziness, and his mental faculties were perfectly clear throughout the experi- 
ment. He showed no unsteadiness of gait when he walked 30 feet to urinate. 

Summary of cases I and II. — ^Beer containing 2.75 per cent of alcohol 
by weight, drunk at one time by each individual was 1,200 cubic centimeters 
(1 quart 81 ounces), which contained a total quantity of 41.88 cubic centi- 
meters (about 11 ounces) of absolute alcohol 
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Note. — In the case of drunkenness reported by Schweisheimer, the concentra- 
tion of 0.133 per cent of absolute alcohol by volume was found in the blood one 
and one-quarter hours after ingestion of the wine, and the concentration of 0.153 
per cent of absolute alcohol by volume was found in the blood, one and a half 
hours after the ingestion of the wine. 

Case III. 

The subject was a male medical student, 23 years of age, with a previous his- 
tory of German measles at 3 years of age. His condition of health at the time 
of the experiment was excellent. There were no drunkards in his family. He 
drank no alcoholic beverages until he reached the age of 17 years, since which 
time he has drunk from 8 to 10 glasses of beer In a month, and he averages one 
drink of whisky in a month. He did not drink beer or any other alcohoMc bev- 
erage for a week before the beginning of this experiment. During his fifteenth 
and sixteenth years of age he played football at high school, and during his 
seventeenth and eighteenth years of age he played football and golf while at a. 
preparatory school. At college, from his nineteenth year to the present time, he 
has engaged In wrestling and has played lacrosse. His weight at the time of the 
experiment, nude, was 65.8 kilos or 145.6 pounds. The Wassermann reaction in 
his blood was negative. 

At 8 o'clock in the morning of the day of the experiment he ate breakfast, 
consisting of two crullers, one cup of coffee, and one-half glass of water. At 9* 
o'clock in the morning he drank, within 10 minutes, two glasses, each glass con- 
taining 295.7 cubic centimeters or 10 fluid ounces of beer, containing 2.75 per 
cent by weight, or 3.49 per cent by volume, of absolute alcohol, and thereafter 
at Intervals of 35 minutes he drank one glass of beer, 10 fluid ounces, until 
the final drinking at 11.30 o'clock in the morning, aggregating six glasses of 
beer, or a total volume of 1,774.4 cubic centimeters (1 quart 28 ounces). The 
temperature of the beer when ingested was 7° C, or 44.6* F. As he drank a 
total volume of 1,774.4 cubic centimeters of beer, he consumed a total quantity 
of 61.927 cubic centimeters (about 2 ounces) of absolute alcohol, an amount 
corresponding to ninety-four one-hundred ths of a cubic centimeter of absolute 
alcohol per kilogram of body weight. This amount was consumed within a 
space of two and one-half hours. Each glass of beer contained 10.35 cubic centi- 
meters, or thirty-five one-hundredths of a fiuid ounce of absolute alcohol. 

During the experiment he walked from the chemical laboratory to the hos-^ 
pital and back, a distance of about 350 feet, and walked around the laboratory 
when he was not sitting on a chair. The temperature of the room was 18" C. 
or 64.4° F. The blood was taken from the veins of the arm at 9.25, 10.10, and 
11.10 o'clock In the morning and at 12.10 and 1.10 o'clock in the afternoon, and 
Ihe alcohol therein was determined quantitatively by the method of Nlcloux. 

The maximum concentration of alcohol found In his blood was fifteen one- 
thousandths of 1 per cent by volume. This was found in blood taken 25- 
minutes after he drank his third glass of 295.7 cubic centimeters (10 ounces) 
of beer, or 1 hour and 10 minutes after he drank his first glass of beer ; that 
Is, after he had ingested a total quantity of 887.2 cubic centimeters (30 fiuld 
ounces) of beer containing a total amount of 30.96 cubic centimeters (about 
1 ounce) of absolute alcohol, corresponding to forty-seven one-hundredths of 
a cubic centimeter per kilogram of body weight. The total amount of blood in 
bis body being considered as 4,775.04 cubic centimeters, the total amount of 
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test drank more of the beer than he desired. The subjects were peculiarly 
temperamental, with a high degree of intelligence. I observed all the subjects 
closely during the evening and "none manifested the slightest symptom of in- 
toxication. 

VI. From my personal experience and investigation and from observations 
made upon others, as well as from my study of the experiences, Investigations, 
and experiments recorded by others in the scientific literature of many coun- 
tries, as well as the experiments recorded by Dr. John Marshall, above referred 
to, and of Dr. William J. Gies, I am of the opinion that beer which contains 
not to exceed 2.75 per cent of alcohol by weight, when consumed by an ordinary 
man or woman, is not intoxicating. 

S^^ciTH Ely Jeluffe, 



William John Gies, being duly sworn, deposes and says as follows: 

I. I am 47 years of age and reside at No. 609 West One hundred and fif- 
teenth Street, Borough of Manhattan, In the city of New York, and am pro- 
fessor of biological chemistry in the school of medicine of CJolumbla Uni- 
versity. 

II. I received the following degrees from Pennsylvania College: Bachelor of 
science In 1893; master in science In 1896; and doctor of science In 1914, and 
from Yale University, the degree of bachelor of philosophy in 1894 and doctor 
of philosophy in 1897. 

III. I was assistant to Prof. Chittenden, of Yale, from 1894 to 1898 at the 
Sheffield Scientific School of Yale University, and for five years more, that Is, 
from 1898 to 1903, I assisted Prof. Chittenden In the laboratory of physiological 
chemistry in the school of medicine of Columbia University, of which Prof. 
Chittenden, during that period, was the nonresident director. I have held the- 
following university positions In relation to teaching and research In biological 
chemistry : 

Assistant In physiological chemistry, Yale University, from 1894 to 1898; 
Instructor In physiology, Yale University, from 1895 to 1898; Instructor In 
physiological chemistry, Columbia University, from 1898 to 1902; adjunct pro- 
fessor of physiological chemistry, Columbia University, from 1902 to 1905; 
professor of biological chemistry, Columbia University, from 1905 to date; 
professor of biological chemistry, New York College of Pharmacy, from 1904 
to date; professor of biological chemistry, teachers' college, Columbia Uni- 
versity, from 1909 to date. I am a member of the following societies, admis- 
sion to which is determined by exi)erlence and achievement In original inves- 
tigation; American Philosophical Society; American Physiological Society, 
American Biochemical Society (secretary, 1906 to 1909), American Pharma- 
cological Societ:^, American Chemical Society, Society for Experimental Biology 
and Medicine (secretary 1903 to 1909, president 1917 to 1919). 

I have been secretary of the faculty of the school of medicine of Columbia 
University since 1905 and a scientific director of the New York Botanical 
Gardens since 1910. 

IV. I have had general experience In biological chemistry and have done 
original work in that field. I have been an Investigator since 1895 of the effects 
of foods, poisons, and other substances, including alcohol, on the bodies of 
plants, animals, and human beings. I have conducted many analyses of the 
parts of plants, animals, and human beings for the identification in them of 
normal and abnormal substances, including alcohol. I have published many 
papers on the results of my investigations since 1896 in leading American 
journals devoted to original research. I am at the present managing editor of 
two research journals, namely, the Biochemical Bulletin and the Journal of 
Dental Research; also editor of the Biological Department of Chemical Ab- 
stracts. 

V. It is well known that the main effect of alcohol on the human body ia 
♦he effect that is registered on the brain and nervous system in general, and 
♦hat the action is narcotic in character. Scientific knowledge, on the mode of 
action of alcohol, Is sununed up In the following conclusions in the report of 
the advisory commmittee to the British Central Control Board (liquor traffic), 
as stated on pages 9 and 125 of the printed copy (1917) : 

"Apart from the results of Its continued excessive use, the main effects of 
alcohol that have any real significance are due to Its action on the nervous 
system. ♦ ♦ ♦ The result of scientific research concerning: the action of 



Digitized by 



Google 



PBOHIBITING INTOXICATING BEVERAGES. 288 

alcohol on the respiration, the circulation, the digestion, the muscular system, 
is to show that, as far as direct action is concerned, alcohol, when adminis- 
tered in moderate doses, in dilute form and at sufficient intervals, has no effect 
of any serious and practical account. A further conclusion of capital im- 
portance which emerges with equal clearness is that the action of alcohol on 
the nervous system is essentially sedative, and * * * is not truly stimu- 
lant" 

VI. After ingested alcohol passes from the stomach, through the walls of 
the stomach or intestines, or both, into the blood, it is distributed in the blood 
to all parts of the body, where a large proportion of the alcohol is consumed 
by the familiar process of oxidation. In this process of consumption, the 
affected alcohol entirely disappears. The effect that alcohol produces on the 
nervous system is the effect in the main, that is induced by that portion of 
the circulated alcohol that is not yet thus oxidized or eliminated. The alcohol 
that is oxidized yields to the body, in this process, its full equivalent of heat 
energy. This fact explains why alcohol is, to this extent, regarded as a food. 
The amount of alcohol circulating in the blood of a human being that experi- 
ment has shown is required to induce mild intoxication, is an amount that is 
0.134 to 0.153 of 1 per cent of the blood in such subject. 

VII. Considering the fact well established that the amount of alcohol neces- 
sarily present in the blood to induce intoxication must be from about 0.134 
to 0.153 of 1 per cent, the question arises whether the accumulation of this 
minimum proportion is affected by any of the qualities of such a beverage 
as beer. It is obvious, of course, that the smaller the proportion of alcohol 
In the beer the greater must b^ the volume of the beverage taken in order 
to present a quantity of alcohol that would yield in the blood this minimum 
proportion. But the greater the volume of beer taken into the stomach the 
sooner the sense of satiety is attained and the weaker becomes the inclination 
to take a quantity of this beverage sufficient to yield this minimum propor- 
tion of alcohol to the blood. 

VIII. It Is obvious, of course, that when an alcoholic beverage is taken 
Into a stomach that already contains food, or when such a beverage is taken 
into a stomach with food, the quantity of the beverage that can be ingested 
as a maximum is thus automatically reduced and the proportion of alcohol in 
the mixture in the stomach is correspondingly less than that in the beverage 
itself, so that the larger the quantity of food to be digested with an alcoholic 
beverage, all other things being equal, the smaller the maximum proportion of 
alcohol to be registered in the blood. 

On the^e matters the Advisory Committee of the (Bdtish) Central Board 
< Liquor Traffic) has reported (1917) as follows (p. 90) : 

**As our practical conclusion, then, from the evidence at present available, 
we may say that any form of alcoholic liquor can cause drunkenness, if such 
a quantity of it is taken, at once or within a rhort time, as will lead to the 
presence of the drug in the blood above a certain proportion, which in the 
case of the average healthy adult may be put provisionally at from 0.15 to 
0.2 per cent. From the point of view of the prevention of drunkenness, the 
superiority of the more dilute beverages, such as the lighter beers and 
natural wines, is therefore mainly due to the fact that the bulk of the fluid 
makes it difficult for the drinker to consume a very large dose of alcohol 
within a moderate period." 

IX. Dilution (low percentage) of alcohol in the beverage, and diminution 
in the volume of the beverage in the stomach (by admixture with food), are 
mechanical factors that keep down the proportion of alcohol in the blood of 
the individual involved, and may wholly prevent the alcohol in the beverage 
from rising to an inebriating proportion in the blood. Beer also tends to 
retard somewhat the passage of the contents of the stomach into the intestine, 
by diminishing the number and force of the ordinary muscular movements of 
the stomach, thus slowing up also the general absorption of the contained 
alcohol. The contained food matter in beer has likewise a retarding action, 
indirectly at least, on the passage of the mixture into the intestine from the 
stomach and on the passage of the alcohol into the blood. 

X. Any Influence, such as those mentioned above, that involves a lowered 
proportion of alcohol in the beverage taken, diminution in the volume of the 
beverage ingested, or delay In the transmission of the alcohol in the beverage 
from the stomach into the intestine, reduces the amount that represents the 
maximum accumulation (proportion) of alcohol in the blood, in a particular 
individual under given circumstances, because the. total quantity of alcoho* 
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that passes into the blood enters it more slowly, is relatively less in amount, 
and the oxidative processes for the physiological disposition of the alcohol 
that enters the blood and thence the tissues are correspondingly more com- 
pletely and promptly effective. 

I have been asked for an opinion as to whether beer containing 2.75 per 
cent by weight is capable of causing intoxication. As intoxication or drunken- 
ness is commonly understood and legally defined, I am of the opinion that beer 
with an alcohol content not to exceed 2.75 per cent, by weight, is not capable 
of causing intoxication, and should not be considered an intoxicating beverage. 

My opinion is based on the following facts : 

I have frequently seen men take as much as one quart of beer within one 
hour without any manifestations of intoxication, said beer containing a higlier 
percentage of alcohol than 2.75 per cent by weight. 

As to the evidence of laboratory investigation : This evidence is too abundant 
to be quoted in its entirety, but the following facts are to the point : 

In November, 1916, the Central Control Board of Great Britain (Liquor 
Traffic) appointed an advisory committee to consider, among other things, the 
physiological effect of alcohol. That committee was composed of eminent scien- 
tific men. 

The committee prepared, " as a provisional basis for further research," a re- 
view of " the existing state of scientific knowledge regarding the action of alco- 
hol on the human organism. The conclusions represent the unanimous judg- 
ment of the committee." 

According to the findings of this committee of the Central Control Board, 
definite intoxication in man does not occur until the concentration of alcohol 
In the circulating blood of the body rises above 0.134 of 1 per cent and 0.15 
of alcohol in the blood caused mild intoxication. The dose of alcohol required 
to yield a proportion of alcohol in the blood of 0.1 per cent is approximately 
1 part of alcohol per thousand of body weight. If a man, weighing 70 kilograms 
takes alcohol to the amount of 1 to 1,000 of his weight, he will take 1 gram per 
kilo or 70 grams. 

If such a man takes two and a half liters of beer, having an alcoholic content 
of 2.75 per cent, by weight, he will take 68.75 grams of alcohol, and at its highest 
point of concentration Jie will have an amount of alcohol in his blood that bears 
the ratio to the total blood content of his body of about 1 to 1,000. The amount of 
blood in such a person's body is, according to Haldane, about 3,500 grams; so 
that he would have about 3.5 grams of alcohol in his blood at the highest point 
of concentration. As a matter o ffact, our man, weighing 70 kilos, under the 
conditions speciflced, would have this proportion of alcohol (0.1 per cent) in 
his blood only for a very short period, and would have to take three and three- 
quarter liters of such 2.75 per cent beer practically at one time to get 0.15 of 
1 per cent of -alcohol Into his blood. This would be approximately a gallon of 
such beer, a quantity far In excess of the capacity of the stomach. 

Chittenden and Mendel state that if six to eight cubic centimeters of alcohol 
are swallowed in beer, it takes one-half hour for 80 to 90 per cent of the alcohol 
to be absorbed. Assuming that the rate of absorption of the alcohol is constant, 
then if it takes one-half hour to absorb 6-8 c. c. in beer, it will take approxi- 
mately four times as long or two hours to absorb the 34.3 c. c. in one liter of 
such 2.75 per cent beer. 

In discussing the question of the quantity of absolute alcohol that can be com- 
pletely oxidized in the body, so that there will be none remaining to exercise in- 
jurious influences upon the tissues, Hutchison, in his work entitled " Food and 
the Principles of Dietetics," states (p. 348) that " 1 to 1^ fluid ounces " (that is. 
29.6 to 44.4 c. c. ) " is about the amount that can be completely oxidized in the 
body in one day, and in such a way that none of its paralyzing or narcotic effects 
are manifested, and none appears in the urine," and further observes that this 
is equivalent to at least 20 ounces of 5 per cent beer. This would mean that the 
body could completely oxidize or destroy the total alcoholic content of about one 
and one- tenth liters (of the beer with alcoholic content of 2.75 per cent, by 
weight). 

As a matter of fact, it is more than 1.1 liters becau>!e 20 ounces imperial 
measure, which Hutchison uses is one imperial pint ; and one imperial pint Is 
equivalent to 19.2 fluid ounces in wine measure, the wine pint being 16 fluid 
ounces. 

To quote Hutchison again (p. 349) : 

** A factor which must influence any calculation as to the amount of alcohol 
which can safely be consumed daily is the form and mode in which the alcohol 
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is taken. It will be i2:enerall.v conceded that the same quantity of alcohol is 
less likely to he injurious if taken in a dilute than in a concentrated form* 
It must be evident also that an amount of alcohol which would be harmful 
if swallowed at one time may be free from risk if spread evenly over the 
day. The danger to be avoided is flooding the circulation at one time with 
an amount which it is beyond the power of the cells to oxidize." 

Dodge and Benedict in their report entitled " Phychologlcal Effects of Alco- 
hol.'* at page 266, state : 

"It is 11 well-established fact that ethyl alcohol, when taken in small doses, 
the total amount per day not exceeding 75 grams, is completely oxidized in 
the body and thereby replaces nutrients as a source of energ3^" 

Upon this finding the body could completely oxidize or destroy the total 
alcoholic content of about 2.7 liters of beer with an alcoholic content of 2.75 
per cent by weight. 

The above mentioned report (p. 88) puts mild intoxication at 3i ounces 
of absolute alcohol or more than four pints of beer of average strength con- 
taining 4 per cent of alcohol for a man weighing 140 pounds. 

All this does not allow, however, for slowness of absorption due to dilution. 

To quote the British control board again (pp. 90-91) : 

" The sui)€riority of the more dilute beverages, such as the lighter beers and 
natural wines, is therefore mainly due to the fact that the bulk of the fluid 
makes it difficult for the drinker to consume a very large dose of alcohol 
within a moderate period." 

And again on page 131 of the report: 

"We deal here solely with the physiological aspect of the alcohol question, 
and our consideration of this aspect leads us to recognize that the agreeable 
effects which the majority of people experience from the use of alcoholic 
beverages can be produced by doses of alcohol — moderate in quantity and taken 
in adequate dilution and at sufficient intervals — which will not, in normally 
constituted persons, be attended with appreciable risk to physical or mental 
health." 

And again^ on page 138 : 

"The temperate consumption of alcoholic liquors in accordance with these 
rules of practice may be considered to be physiologically harmless in the case 
of the large majority of normal adults ; and this conclusion, it may be added, is 
fully borne out by the massive experience of mankind in wine-drinking and 
beer-drinking countries." 

As the capacity of the human stomach of an adult, even when moderately 
distended, ranges from three to five pints, it is manifest that an intoxicating 
quantity of 2.75 per cent beer could not be taken under ordinary conditions, 
ejqpecially with food accompanying it or already in the stomach. 

On May 2, 1919, between the hours of 4.25 and 7.25 o'clock p. m., I conducted 
an experiment upon two men to determine what, if any. Intoxicating effect 
would result by these men ingesting the largest quantity of beer with an 
alcoholic content of at least two and three-quarter (2.75) per cent by weight, of 
which they were capable during the period of the experiment. 

Each of the subjects had eaten luncheon between 1 and 1.30 o'clock p. m., on 
the day of the experiment. 

Subject No. 1 is 48 years old, weighs 98.8 kilos, and is a physical trainer and 
author, dislikes beer, but drinks ale moderately. The last previous time he 
took an alcoholic beverage prior to the test was at 11 o'clock p. m. on May 1, 
1919, when he took a bottle of Evan's ale. He is in good health and of muscular 
build, with a tendency to corpulency. Subject No. 2 is 27 years old, weighs 
66.8 kilos, and is an electrician and drinks beer occasionally. The last previous 
time he took an alcoholic beverage prior to the test was on the evening of April 
30, 1919, when he drank a glass of beer. He was In good health at the time 
of the test. 

The experiment was started at 4.25 o'clock p. m., and by 5.27 o'clock p. m. 
each subject had drunk the contents of six full 12-ounce bottles of beer, each 
of which was properly identified and marked " J. R. 5-2," which, according to 
a report of the Lederle Laboratories, submitted to me at the time, was said to 
contain 2.23 per cent of alcohol by weight. To the contents of each of the 
bottles of beer taken by the subjects, as it was handed to the subjects, was 
added 2.5 cubic centimeters of alcohol (95 per cent by volume) in order to 
make the content of alcohol in the beer taken by the subjects at least 
2.75 per cent by weight. During the period when the beer was taken by the 
Bubjects they ate a few crackers. Marked diuresis in each subject was mani- 



Digitized by 



Google 



286 PROHIBITING INTOXICATING BEVERAGES. 

fested between 5.30 and 5.35 o'clock p. m., and again between 6.10 and 6.30 
o'clock p. m. Except for the diuresis mentioned and a moderate facial flush 
In subject No. 1, there was no noticeable effect of any kind from the ingestion 
of the beer. Blood was taken from subject No. 1 at 6.25 o'clock p. m. and 
from subject No. 2 at 6.35 o'clock p. m., and both subjects remained under ob- 
servation in general conversation until 7.25 o'clock p. m., and there were no 
signs of intoxication at any time in either subject. As a check upon the report 
of the Lederle Laboratories as to the alcoholic content of the beer, I took sam- 
ples of the beer at about 5 o'clock p. m. and analyzed same by the Dox and 
Lamb modification of Dtipre method to ascertain the quantity of alcohol in the 
beer. I found the alcohol content of the beer to be upon such analysis 2.24 per 
cent by weight, which, with the alcohol that was added to each bottle as it was 
given to the subject, carried the total proportion in the beer when given to the 
subject to 2.77 per cent by weight. The blood taken from the subjects I analyzed 
according to the Dox and Lamb modification of Diipre method in order to ascer- 
tain the quantity of alcohol by weight in the blood. The average quantity of 
beer in the six bottles ingested by subject No. 1 was 363 cubic centimeters ; in 
the six Ingested by subject No. 2, the average quantity was 366 cubic centimeters, 
so that subject No. 1, weighing 98.8 kilos, drank a total volume of 2,178 cubic 
centimeters of beer, containing 60.33 grams of alcohol ; and subject No. 2, weigh- 
ing 66.8 kilos, drank a total volume of 2,196 cubic centimeters of beer, containing 
60.82 grams of alcohol. The blood taken from subject No. 1 Weighed 242 grams 
and contained 0.082 of 1 per cent of alcohol by weight. The blood taken from 
subject No. 2 weighed 256 grams and contained 0.096 of 1 per cent of alcohol by 
weight. 

I am, therefore, of the opinion that beer of alcoholic content of 2.75 per cent 
by weight is not an intoxicating beverage. 

William John Gies. 



James J. Walsh, being duly sworn, deposes and says: 

I. I am a physician duly registered and licensed to practice in the State of 
New York and reside at No. 110 West Seventy-fourth Street in the city of New 
York and the State of New York. I am 54 years of age. 

II. I was graduated from Fordham University, receiving the degree of A. B. 
in 1884 and A. M. in 1885. During the years 1889 and 1890 I did research work 
in physics and chemistry at Woodstock College, Md., which is the ecclesiastical 
department of the Georgetown University, Washington. I graduated from the 
University of Pennsylvania in 1895, receiving the degree of M. D., and I was 
awarded the degree of Ph. D. by Fordham University in 1900. During 1895 and 
1896 I did research work in hygiene and bacteriology at the University of Penn- 
sylvania. I spent the next 27 months abroad, doing research work in pathology, 
mental and nervous diseases, and general medicine. I did research work at the 
Pasteur Institute, Paris, with Prof. Roux for about six months, during which 
time I studied neurology at the Hospital Salpetriere. I spent five months 
studying at the Algemeine Krankenhaus at Vienna and worked for one year and 
two months with Prof. Virchow at his private laboratory in Berlin. For two 
years, from 1899 to 1900, I was assistant and instructor in general medicine at 
the New York Polyclinic Hospital and College for Graduates, and from 1901 to 
1905 I was adjunct professor of general medicine at this institution. I am, and 
have been for the past 20 years, on the editorial staff of the New York Medical 
Journal and for 15 years on the editorial staff of the Journal of the American 
Medical Association. I am, and have been for about 15 years, collaborating 
editor of the International Clinics, a quarterly of illustrated clinical lectures. 
For about seven years I was medical editor of the New York Herald. Prom 
1905 to 1912 I was dean and professor of functional nervous diseases and of the 
history of medicine at Fordham University, school of medicine, and I am, and 
have been for about 15 years, professor of physiological psychology at the 
Cathedral College, New York. For the past two years I have been medical 
director of the sociological department of Fordham University. For the past 
20 years I have been consulting physician to Gabriel's Sanatorium, New York 
State, and for the past 10 years consulting neurologist to the United Hospitals 
of Port Chester, N. Y. ; St. Agnes's Hospital for Crippled Children, White 
Plains, N. Y. ; Champlain Valley Hospital at Plattsburg, N. Y. ; and Mercy Hos- 
pital, Hempstead, Long Island, N. Y. I am, and have been for the past seven 
years, neurologist to the Central Neurological Hospital, New York City. 

III. I am a fellow of the New York Academy of Medicine and of the Ameri- 
can Association for the Advancement of Science. I am a member of the 
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American Medical Aasociation ; the Medical Society of the State of New York ; 
the Medical Society of the County of New York ; the French Society for the 
History of Medicine ; the Italian Society for t!.e History of Medicine ; the Ger- 
man Society for the History of Medicine; honorary member of the Celtic Medi- 
cal Society of New York ; the New Orleans Parish Medical Society : St. Louis 
Medical History Club; and the Cuyahoga (Ohio) County Medical Society. I 
have published over 125 nionop:raphs upon medical, historical, and sociological 
subjects and am the author of a book entitled " Psychotherapy, Including the 
History of the Use of Mental Influence, Directly and Indirectly, in Healing, and 
the Principles for the Application of Energies Derived from the Mind to the 
Treatment of Disease," said book being published by D. Appleton & Co., 1912. 

IV. Alcoholism has been a subject of deep interest to mo, and I feel that I 
know well the status of our Information as to the action of alcohol upon the 
human body, both in its physical and psychical manifestations. I have been 
impressed with the theory which has been advanced by some authorities that 
alcohol is produced within our bodies, as referred to by H. C. Woods in his 
"Therapeutics," 1901, pages 28^290, as follows: 

"As Lieben also found that this substance exists In the urine of dogs, horses, 
and lions, and as A. Rajewski obtained it from healthy rabbits, it must be 
acknowledged that our present knowledge strongly indicates that alcohol Is 
formed and exists in the normal organism." 

This, in my opinion, explains the well known fact that the human body tol- 
erates alcohol well, and that while almost every adult takes alcohol in some 
form or other, comparatively few persons are adversely affected by It, and 
then only when it is used excessively and in highly concentrated form. It 
seems to me that this is accounted for by the fact that the power to rapidly 
burn up or oxidize alcohol Is possessed to a remarkable degree by the cells of 
the body. As an earnest advocate of temperance, I have watched with great 
Interest how the drinking of whisky has given place to the drinking of beer, 
and I attribute the well-known fact that alcoholism is a disappearing disease 
largely to this cause. 

V. On the evening of April 23, 1919, at the Hotel Brevoort, in New York City, 
I was present from about 10.45 p. m. until 12 o'clock midnight while an experi- 
ment was in progress conducted under the direction of Dr. Charles A. Rose- 
water, for the purpose of observing what effect, if any, the ingestion of a quan- 
tity of beer with an alcoholic content of 2.75 per cent by weight, by a number of 
given subjects, had upon their mental faculties and bodily functions. The de- 
tails of the conduct of such experiment are set forth in full, as I am informed, 
and verily believe, in the affidavit of Dr. Charles A. Rosewater, submitted here- 
with in this proceeding. It appears therefrom that these subjects were men of 
high intellectual attainment and development and of temperamental character. 
I conversed with these subjects after they had ingested from 8 to 8 bottles 
of this beer, each bottle containing, as I am informed and believe, 12 ounces. 
They displayed clear and alert mental faculties and gave no evidence whatso- 
ever of any impairment of either mental faculties or physical functions as a 
result of the Ingestion of the said beer. There was not the least sign of any 
intoxication in any of the said subjects. 

VI. I have personal experience with the " war beer " now being sold, and 
which I am told contains 2.75 per cent of alcohol by weight, and I have noted Its 
mildness, and though I rarely use alcoholic beverages personally, and am very 
susceptible to the action of alcohol, I have felt scarcely any effect from this beer 
other than that of a refreshing beverage. From my personal experience, and as 
a physician, I do not consider beer containing 2.75 per cent by weight of alcohol 
an Intoxicating beverage. 

James J. Walsh. 



Stephen Perham Jewett, being duly sworn, deposes and says as follows: 

I. I am a physician duly registered and licensed to practice in the State of 
New York. 

II. I was graduated from Clark University, Worcester, Mass., in 1906, with 
the degree of B. A., and from the New York Homeopathic Medical College in 
1910 with the degree of M. D., and from the Buffalo University Medical School 
in 1911 with the degree of M. D. I served six months as an interne at the 
Metropolitan Hospital, Blackwell's Island, New York City, during 1910-11. I 
was assistant attending physician to the Buffalo Homeopthic Hospital for three 
years and attending psychiatrist at the Welcome Hall Hospital Dispensary, 
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Buffalo, N. Y., for a period of three years. From 1913 to 1916 I was resident 
physician at the Rivercrest Sanitarium, Astoria, Long Island, and for the past 
three years have been chief psychiatrist in charge of the psychopathic and 
alcoholic wards of Bellevue Hospital, New York City, and am acting director 
of said psychopathic and alcoholic wards. I am a member of the American 
Medical Association, Medical Society of the State of New York, of the New 
York County Medical Society, of the Queens County Medical Society, the Ameri- 
can Medico Psychological Association, Buffalo Academy of Medicine and Buffalo 
Clinical Club. I am one of the contributing editors of Tyson's Practice of 
Medicine, and wrote the chapters therein on alcoholism and drug addiction. 

III. In my capacity of physician in the various institutions at which I have 
served I have examined over 25,000 cases of persons suffering from alcoholism. 
All persons admitted to Bellevue Hospital as cases of alcoholism pass through 
the psychopathic and alcoholic wards of which I am director. 

IV. During all of my experience at the various Institutions and hospitals with 
which I have been connected, both as interne and as physician, I have never 
known of any case of a person admitted to said institution suffering from 
alcoholism where such condition had been produced because of the drinking 
of beer. From my personal experience and from observation and researches 
made by me, I am of the opinion that beer or any beverage containing 2.75 
per cent of alcohol by weight is not intoxicating. 

Stephen Perham Jewett. 



Frank A. McGuire, being duly sworn, deposes and says as follows : 

I. I am 67 years of age and reside at No. 73 East Eighty-fifth Street, city, 
county, and State of New York. I was graduated from New York University, 
medical department, class of 1877, with the degree of M. D., and am duly 
licensed to practice medicine in the State of New York. 

II. For about eight years after graduation I was assistant attending physician 
to the Demllt Dispensary, New York City, and for five years thereafter was 
visiting physician to Northeastern Dispensary, New York City. From about 1899 
to 1904 I was visiting physician to the workhouse and penitentiary on Black- 
well's Island, N. Y. ; to the Harlem District Prison ; to the Fourth District City 
Prison ; and the Fifth District City Prison, all of New York City. For the last 
15 years I have been visiting physician to the City Prison of New York, com- 
monly called the "Tombs." 

III. I was formerly president of the Metropolitan Medical Society and also 
president of the Celtic Medical Society. I am at present a member of each of 
these two societies, as well as of the American Medical Association, the Medical 
Society of the State of New York, and the Medical Society of the county of 
New York. 

III. I was formerly president of the Metropolitan Medical Society and also 
hoi was an element. In my opinion as a physician, which is based especially 
upon my long experience in dealing with cases of Inebriation, I am of the opinion 
that the beer now made and which contains not to exceed 2.75 per cent of alco- 
hol by weight is not intoxicating. 

Frank A. McGuire, M. D. 

Augustus John Mitchell, being duly sworn, deposes and says as follows: 
I. I am 50 years of age, and reside at 59 South Street, Newark, Essex 
County, N. J., and graduated from the medical school of the University of the 
City of New York in April, 1897. I was assistant clinical surgeon at St 
Michael's Hospital, Newark, N. J., from 1897 to 1899, and have been attending 
surgeon at St. James Hospital, Newark, N. J., since 1899, and visiting obstetri- 
cian at the Newark City Hospital, Newark, N. J., for the last five years. I am 
assistant police surgeon at Newark, N. J., and have held that position for the 
last nine years. 

I am a member of the American Medical Association, the Medical Society of 
the State of New Jersey, the Essex County Pathological Society, the Academy 
of Medicine of Northern New Jersey, the Essex County Medical Society, and the 
Surgeons' Society of the State of New Jersey. I am at present one of the 
councilors of the Es^x County Medical Society, and for four years was a trus- 
tee of the Newark City Home of Newark, N. J. 
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II. As assistant police surgeon of Newark, N. J., I have been called upon in 
the course of my duties, among other things, to make an examination of the 
physical and mental condition of Newark policemen charged with intoxication. 
This examination was necessarily made at the time the policeman was in- 
toxicated or alleged to have been so. I was also obliged to make a physical 
and mental examination of all chauffeurs and other drivers of vehicles who 
had been arrested and charged with intoxication. I have also had to make a 
mental examination of people reported to the i)Olice as being insane or as acting 
in an abnormal manner. As such officer I have had the medical supervision of 
persons held under arrest in Newark. 

III. On April 21, 1919, at the De Jianne Restaurant, Newark, N. J., I attended 
an experiment conducted by Dr. Charles A. Rosewater of Newark, N. J., for 
the purpose of studying the effects of beer containing 2.75 per cent by weight 
of alcohol, upon human subjects, with especial reference to its intoxicating 
properties. I was introduced to 12 men who were undergoing the tests 
and I conversed with these men and observed their manner and appearance. 
At the conclusion of the tests I carefully examined each subject, questioning 
him as to his sensations, noting his articulation, his mental condition, and his 
coordination, and I failed to find the slightest indication of intoxication in any 
of the subjects. 

I have read tl e affidavit of Dr. Charles A. Rosewater, submitted In this ac- 
tion, and have noted the personal history of the above-mentioned subjects and 
the record of the amount of beer consumed by each Individual, and I learn 
therefrom that the quantity of beer consumed by thc^ individual subject in 
about four hours ranged from about 75 ounces (2 quarts 11 ounces) to about 
187 ounces (5 quarts 27 ounces). 

IV. In view of my experience with the above-mentioned subjects snd from 
my study and experience as an active practitioner of medicine for 22 years, 
and especially from my work in the observation and treatment of a large num- 
ber of cases of alleged intoxication which have passed through my hands as 
police surgeon, I am of the opinion that the beer which is at present brewed 
and which, I am informed and verily believe, contains not to exceed 2.75 per 
cent of alcohol by weight, is not intoxicating. 

Augustus JoiiN MrrcHEix. 



Moses Keschner, being duly sworn, deposes and says as follows: 

I. I am a practicing physician and reside at No. 264 Seventh Street, in the 
Borough of Manhattan, city and State of New York. 

I graduated from the College of Physicians and Surgeons in the city of New 
York, in the class of 1899, and for one year after graduating served as interne 
at the hospitals of the health department of the city of New York. In 1901 I 
began the private practice of medicine, which I have continued to this date. 
In 1909 I was graduated from the New York Law School and admitted to the 
bar of New York State in 1910 and have made a study of medical juris- 
prudence. Since January of 1906 I have been at different times visiting 
physician to the institutions of the department of corrections of the city of 
New York. I was at the Kings County Penitentiary for over one year, New 
York County Penitentiary for one year. Queens County city prison and the 
Manhattan city prison at frequent Intervals, and the remainder of the time 
and at present at the city prison in. Brooklyn, N. Y. During 1914 I was at- 
tending neurologist to Beth Israel Hospital, O. P. D. Since February, 1915^. 
I have been adjunct attending neurologist to Monteflore Home and Hospital,. 
New York, and since June, 1915, I have been adjunct attending neurologist to- 
Monteflore Home and Hospital, New York, and since June, 1915, I have been* 
adjunct attending neurologist to Central Neurological Hospital on Blackwells 
Island, an institution under the Department of Public Charities of the city of 
New York. 

I am a fellow of the American Medical Association, a member of the 
Medical Society of the State of New York, Medical Society of the county ot 
New York, Eastern Medical Society, New York Neurological Society, and 
Yorkvllle Medical Society. I am also one of the contributing editors on 
neurology to Tice's Practice of Medicine. 

II. In the city prison In Brooklyn I see about 2,000 patients a year suffering 
from some phase of alcoholism. It hjis been part of my duty to treat these 
cases, and as part of my diagnosis I Imve to ask and ascertftin what the patient 
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has been drinking. Since the advent of the beer which is now made and 
\^hich contains, as I am informed and verily believe, not to exceed 2.75 per 
cent of alcohol by weight, I have not found a single case of intoxication from 
such beer. From my study, investigation, and professional experience I am 
of the opinion that this beer is not intoxicating. 

Moses Keschneb. 



Arthur Perry Haskins, being duly sworn, deposes and says as follows: 

I. I am a practicing physician and reside at 318 Montgomery Street, Jersey 
City, Hudson County, N. J. I was graduated from College of Physicians and 
Surgeons in the city of New York in 1903. 

I served as interne in 1903 and 1904 at the Jersey City Hospital, Jersey City, 
N. J., and was pathologist at St. -Francis Hospital, Jersey City, N. J., from 
1904 to 1910. In 1906 I became assistant attending surgeon at that hospital 
iintil 1912, when I was made attending neurologist and psychiatrist, a position 
1 still hold. I have been neurologist and psychiatrist at the Jersey City 
Hospital since 1915, when that department was created. I have been attending 
neurologist and psychiatrist at Christ Hospital since 1917, and at the Green- 
ville Hospital since 1917, both of which hospitals are in Jersey City, N. J., 
and at North Hudson Hospital, Weehawken, N. J., since the beginning of 1919, 
all of which i)ositions I now hold. 

II. In 1910 I was appointed assistant to the county physician of Hudson 
County in the State of New Jersey. I had previously been associated patho- 
logically with the office of county physician in an unofficial capacity since 1902, 
and I have performed practically all the postmortem examinations which 
came to the office of the county physician since 1902. Since I have been 
practicing medicine I have personally performed upward of 2,800 autopsies. 

I am a member of the American Medical Association, the Medical Society 
of New Jersey, the Hudson County Medical Society, the Physicians and Sur- 
geons Club of Jersey City, N. J., the Aesculapian Club of Jersey City, N. J., the 
Academy of Medicine of the State of New Jersey, the Essex County Patho- 
logical Society, the American Medico-Psychological Association, and the Society 
of Military Surgeons of the United States. 

III. As assistant to the county physician of Hudson County, N. J., the duties 
I was called upon to perform and did perform included, among other things, (1) 
the examination and commitment of insane persons, (2) examination for the 
advice of the court of aH persons who were insane or alleged to be insane, and 
(3) medical treatment of all prisoners and witnesses in the county jail. The 
persons who are confined in the county jail are all persons awaiting trial or ac- 
tion by the grand jury and all persons sentenced by police magistrates for short 
terms of 90 days or less. In Hudson County a large proportion of cases of de- 
lirium tremens are sent to the county jail for treatment. 

Since my graduation from medical school my work has been in hospitals 
where alcoholism has been a continual factor, and my work in the main has 
been the care of these cases. The Jersey City Hospital is the only hospital in 
Jersey City which makes special provisions for the care of cases of alcoholism, 
and consequently nearly all cases of alcoholism in the city hospital requiring 
care have been treated in the alcoholic ward of this hospital. In which I had 
service as an interne, and of which, since my appointment to the attending staff, 
I have had full charge. Many thousands of cases of alcoholism have passed 
through my hands, and my work as assistant to the county physician has in- 
volved the examination and treatment of persons convicted of intoxication and 
other forms of disorderly conduct. As part of the diagnosis of patients I ques- 
tioned them ; and both from their statements and from my observation and ex- 
perience of the beer which Is being brewed and sold at the present time, which. 
T am Informed and truly believe, contains 2.75 per cent alcohol by weight. I 
have studied the effects of such beer. The patients themselves refer to the 
modern beer as " crippled beer," because it has no " kick." From my study, in- 
vestigation, and experience as a physician, and especially In the treatment of 
<iases having to do with Intoxication or alcoholism In various forms. I am of 
the opinion that the beer which is at present brewed, and which I am Informed 
and verily believe contains not to exceed 2.75 per cent of alcohol by weight, is 
not intoxicating. 

Arthub Perry Hashing. 
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George W. King, being duly sworn, deposes and says as follows : 

I. I am a practising physician and reside in Jersey City, State of New Jersey. 
I was graduated from the medical school of the University of Michigan in 
1879, with the degree of doctor of medicine, and was duly admitted to practice 
medicine in the State of New Jersey in the year 1880. and have since that 
time continued to be a duly licensed practitioner of medicine in that State. 

I took postgraduate courses in New York University, and in June, 1881, I 
was appointed medical director of the Hudson County Hospital for Insane, at 
Secaucus. N. J., and continued in that position until March, 1912, at which 
time I was made county physician of Hudson County, N. J. As medical 
director of the said hospital I devoted myself mainly to the study and treatment 
of nervous mental diseases. 

II. As medical director of said hospital for the insane I had extensive 
experience in the study and treatment of the elTeots of the excessive use of 
alcohol upon the nervous and mental functions. It was the common practice 
in that community to send patients who were suffering from the effects of 
excessive indulgence in alcohol resulting- in the derangement or Impairment 
of such functions to the hospital for treatment. 

III. I was county physician from March, 1912, to December, 1916, and in 
that capacity I was required to examine persons who were committed to the 
county jail of Hudson County suffering from any form of mental or alcoholic 
fli>'turbance for the purpose of having their mental status inquired into. In 
this capacity and during this time I observed a large number of cases of 
persons who suffered from excessive indulgence in alcohol. In December, 
1916. I was again appointed medical director of the Hudson County Hospital 
fur the Insane, which position I have continuously held since then. 

IV. During the long experience that I have had in the capacities mentioned 
above and in the treatment and care of persons suffering from alcoholic indul- 
gence I have never known of a single case of alcoholism resulting from the 
drinking of beer, and this is true when the alcoholic content of beer was up- 
wards of 4 per cent by weight. 

In the treatment of alcoholism I have always considered both the kind and 
quantity of alcoholic liquor that a given subject had been indulging in, and in 
the study of the history of such cases and from my experience, I have learned 
that material disturbance of mental functions or Intoxication does not normally 
result from indulgence in beer drinking. 

V. On April 23, 1919, at the Hotel Brevoort in New York City I witnessed 
an experiment conducted by Dr. Charles A. Rosewater upon six male human 
subjects to determine the effects of drinking quantities of beer with an alcoholic 
content of 2.75 per cent. The men who submitted to that test were of high 
mental development and in average physical condition. They did not show 
the slightest degree of Intoxication from drinking the beer, and in fact the beer 
consumed by them seemed to have no abnormal effect upon their mental 
faculties or bodily functions. They were all as sober at the conclusion of the 
test as at the beginning. 

VI. A beer containing an alcoholic content of not to exceed 2.75 per cent by 
weight is a beverage of much lower alcoholic content than a beer that has been 
dispensed heretofore, and such beer, in my opinion, is not intoxicating. 

George W. King. 



J. Henry Clark, being duly sworn, deposes and says as follows: 

I. I am 54 years of age and re ide at No. 12 Walnut Street, Newark, Essex 
CJounty, N. J. I am a graduate of the College of Physicians and Surgeons of 
the city of New York in the class of 1881 with the degree of M. D. I was 
an Interne at Chambers Street Hospital. New York City, for about two_ and 
a half years and house surgeon at the Hospital of St. Barnabas, of Newark, 
N. J., for about 9 years; and for 33 years I have been and am at present, 
the ear and eye surgeon at St. Michael's Hospital in Newark, N. J. For the 
same length of time I have been chief police surgeon of Newark, N. J. 

II. I am a member of the American Medical As ociation, Medical Society 
of New Jersey, Essex County Medical Society, and the William Plerson ^le- 
morial Library, of Orange, N. J. I have been in the active practice of medi- 
cine for about 38 years. My work as police surgeon has brought me into 
close contact with many cases of alcoholism and intoxication and I have seen 
upward of 5,000 cases of persons suffering from such condition. 
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III. From my said experience as a phyrician I can not conceive of a man 
becoming intoxicated upon beer with an alcoliolic content not exceeding 2.75 
per cent. I am of the opinion that such beer is not intoxicating. 

J. Henry Clark. 



Henry F. Hilfers, being duly sworn, deposes and says as follows: 

I. I am 56 years of age and reside at the city of East Orange, county of 
Essex, State of New Jersey. I am secretary of the Essex Trade Council and 
have been such for the last 10 years. I am also secretary of the Cigar Makers' 
Union and have held that position for the past 20 years ; this organization has 
a membership of over 450 persons. 

II. As secretary of said labor organization, I visit other labor organiza- 
tions throughout the State of New Jersey and I am familiar with the living 
conditions and the personal habits of workingmen generally, and particularly 
those residing within that State. I meet them in large numbers constantly 
during their hours of leisuvp. I know that a jxreat majority of those working- 
men drink beer ; I have observed and studied their habits in this respect for a 
number of years. 

III. In company with Dr. Charles A. Rosewater, of Newark, N. J., on April 
21, 1919, I witnessed an experiment conducted under his direction for the pur- 
pose of observing the effect of the drinking of beer with an alcoholic cont^it 
of 2.75 per cent by weight upon men of varying temperament, habits, and occu- 
pations. Thirteen subjects were studied during that experiment and I was 
present during the entire time that the test was being made and noted all of 
the circumstances, conditions, and facts of the test. I have read the affidavit 
of Dr. Charles A. Rosewater in which is set forth the details of the conduct 
of such test and know that the same accurately sets forth the facts of the 
same. During this test I conversed with the subjects and observed their 
conduct and none of the subjects was in a condition of intoxication as a result 
of drinking the beer. The quantity consumed by the subjects ranged from 2 
quarts 11 ounces to about 5 quarts 27 ounces, and the drinking of this beer 
did not in the slightest degree impair the mental faculties or bodily functions 
of any of the subjects. 

IV. In view of my experience, observation, and the conduct of the test f^bove 
referred to, I am of the opinion that beer with an alcoholic content of 2.75 
per cent weight is not intoxicating. 

Henry F. Hilfers. 



George Elliot Flint, being duly sworn, deposes and says : 

I. I reside at No. 80 West One hundred and sixty-ninth Street, in the Borough 
of Manhattan, city of New York, and am 48 years of age. 

II. I am a graduate of the Woodbridge School of the city of New York, and 
spent two years in professional study in the School of Mines of Columbia 
University. 

III. From the time I was about 17 years of age I became intensely interested 
in physical development, and made from that time on a special study of that 
subject. I found from my experience in developing my own body, which at 
that time was not hijrhly developed, that there are certain fundamental 
principles governing physical development which must be observed in order 
that a man should advance in physical well-being. During the long period In 
which I have been engaged in the physical training of men I have observed 
that physical development could be brought about and greatly aided by Indulg- 
ing In periods of intensive and progressive physical activity relieved by periods 
of rest, giving the body opportunity to recuperate and relax, and that relaxation 
was quite as important In physical development as is intensive physical activity. 

IV. I observed In this connection that there are classes of persons who are 
able by the exercise of volition alone to relax from intensive training at various 
periods in order to get the physical rest that Is so requisite in my plan for 
proper physical improvement; whereas, in other cases, I found that the 
mental attitude of the subject is such that he seems unable to exercise such 
volition to relax and rest, and that it is necessary In such cases to provide 
some means by which such rest and relaxation can be Induced. From my own 
experience I found that this rest and relaxation, so requisite to proper physical 
development, were aided by a moderate indulgence in the drinking of ale, I 
found in the cases of other subjects that came to my attention that beer would 
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exercise the same function find accomplish the same results. I found that 
athletes, particularly after the age of 30 years, would go " stale," or become 
overtrained, by reason of the fact that they would not or did not sufllciently 
relax and rest between the periods of intensive training. In such instances it 
appeared that the will outdistanced the purely physical functions and over- 
taxed the physical functions without consciousness on the part of the subject 
that such operation was going on, with the ultimate result that athletes of this 
type find that at about middle age the peak of their physical and althetlc 
activity has been reached, and that they are from that time declining In physical 
strength. This condition Is not In accordance with the natural development of 
the human body, and Is not a necessary accompaniment or result of Intensive 
physical training. In such cases had the subjects Indulged during the period 
of their training In sufficient periods of rest and relaxation they would have 
found that they would have continued during many years to gain In strength 
and endurance. I have been convinced of the truth of this statement through 
my personal dealings with many subjects and have put this theory Into practice 
during a period of many years, with great benefit to those who have followed It. 

V. I found in many subjects who did not readily respond to my suggestion for 
alternating periods of Intensive physical training, with periods of relaxation, 
that it was necessary and very helpful to have such subjects indulge in a mod- 
orate use of beer, ale, or other alcoholic beverages, avoiding; always, of course, 
any excess, as excess in all things Is Injurious. 

VI. I embodied some observations from my experience in a volume entitled 
" Power and Health Through Progressive Exercise," which was published in 
1905 by Baker & Taylor, New York. The introduction to that book was written 
by my father, the late Austin Flint, M. D., in which introduction he approved 
the principles I had expressed. 

VII. By reason of my great Interest In physical development and the human 
body, I have been keen to observe the evidence of alcohol upon the human 
system when used either In its concentrated form, as in whisky, brandy, cor- 
dials, or the like, and in the more diluted forms of light wines, ales, and beers. 
I have particularly observed that while the habitual use in excess of liquors 
with high alcoholic content occasionally produced the alcohol habit or chronic 
Inebriety, that efCect was never produced by the lighter alcoholic drinks, such 
as the light wines, ales, and beers. 

VIII. I have embodied In my recent work. The Whole Truth About Alcohol 
(the MacmlUan Co. of New York, 1919), my firm conviction that beer Is 
not a strong stimulant, is not destructive nor habit forming, nor injurious, 
but is wholesome, tonic, and strengthening. Also, that there are no beer 
drunkards. I am convinced that the Irreclaimable sots who assert that they 
drink only beer are, in fact, not truthful, but that they drink, in addition, 
other more concentrated solutions of alcoholic beverages. 

IX. I am convinced that should people be deprived of the benefits arising 
from the comfort and relaxation Induced by proper Indulgence in beverages 
of low alcoholic content they will seek pernicious and (U^structlve substitutes 
in the form of narcotic drugs, and that the error of the prohibition of such 
beverages of low alcoholic content will be realized when It will be too lute to 
save from the slavery of such narcotic drugs thousands who would not have 
attempted their use. I am convinced of the wisdom and the necessity of per- 
mitting the manufacture and use of beer as a beverage, and particularly such 
beer as Is now brewed, which, as I am Informed and verily believe, contnins 
an alcoholic cc^ntent not e.^ceedlng 2.75 per cent by weight, and, further, I am 
of the opinion that such l>eer is not Intoxicating. 

Geobgf. Elliot Flcnt. 



Charles A. Rosewater, being duly sworn, deposes and says as follows : 

I. I am 44 years of age, and am a practitioner of medicine, duly licensed to 
practice In the States of New York and New Jersey, and I reside at 47 South 
Street, Newark, N. J. 

II. I was graduated fi'oni the College of Physicians and Surgeons in the City 
of New York with the degree of M. D., in 1899. For one year following gradua- 
tion I served upon the house staff of the Mount Slnal Hospital, New York, fol- 
lowing which I spent about one year in post graduate studies in Europe. 

For several years I served on the medical staffs of the Mount Slnal Hospital 
Dispensary, In New York City, and I have at various times been connected in a 
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professional capacity with the St. James Hospital, Newark, N. J., and the 
Newark City Dispensary. 

I am a member of the following scientific societies : The Academy of Medicine 
of Northern New Jersey, American Medical Association, Essex County Medical 
Society, Medical Society of New Jersey, and American Society for the study 
of Alcohol and Narcotics. 

By appointment of Gov. John Franklin Fort, of New Jersey, I served as 
vice president of the Dependency and Crime Commission of New Jersey, in 
which capacity I made a study of crime and poverty, with special reference to 
the relations of alcohol and drug using thereto. 

At the instance of the State Board of Health of Ix)uisiana I drafted the 
present narcotic law of that State. I also made investigations with reference to 
the use of narcotics for the governor of West Virginia, the State Board of 
Health of Georgia, the State Board of Health of Virginia, and the Food and 
Drug Commission of Tennessee. 

For the past 14 years practically all my professional activities have been de- 
voted to the study and treatment of persons addicted to the use of alcohol and 
narcotic drugs. 

I have published in leading medical periodicals monographs upon the subject 
of inebriety, some of which are the following: Apomorphine in Acute Alco- 
holism, The Drink Habit and Its Treatment, What Can We Do for and With 
the Inebriate?, A Plea for the Establishment of Hospitals for the Rational 
Treatment of Inebriates, The Obliteration of the Craving for Narcotics, Some 
Suggestions for the Solution of the Liquor Problem, and Report of a Case of 
Korsakow's Psychosis. 

I was chairman of the mayor's committee for the Investigation of narcotic 
and hobit-forming drugs, of Newark, N. J., in 1918, and was organizer and 
chief of the Narcotic Clinic for the Study and Treatment of Drug Addicts of 
Newark, N. J. 

III. During the greater part of the year 1918, for the purpose of gathering 
material for a book upon inebriety I am now writing, I made a survey through- 
out various parts of this country of the extent and effects of the use of 
alcohol and narcotic drugs. During the course of my investigations I studied 
conditions existing In the neighborhood of 14 United States Army camps and 
cantonments and became Informed as to drinking customs among our soldiers 
and the effects upon th6m of various alcohoUc beverages. 

IV. I have recently been honorably discharged from the United States Army, 
in which I served as a captain of the Medical Corps, being attached to the 
neuro-psychiatrical service. In this capacity I came Into contact with large 
numbers of soldiers and had the opportunity of making Inquiries Into the drink- 
ing customs of our soldiers in France and the effects of mild alcoholic beverages 
upon the health and morale of our Army. I am a captain In the Medical Re- 
serve Corps of the United States Army. 

V. I have read the recently published book entitled, "Alcohol, its Action 
on the Human Organism. ' containing the report of the advisory committee of 
the central control board (liquor traffic) of Great Britain, said advisory com- 
mittee consisting of the following authorities: 

Lord D'Abernon, G. C. M. G., chairman of the central control board (liquor 
traffic). 

Sir George Newman, K. C. B., M. D. (vice chairman), principal medical 
officer to the board of education, member of the central control board (liquor 
traffic). 

Prof. A. R. Cushny, M. D., F. R. S., professor of pharmacology at University 
College, London. 

H. H. Dale, M. D., F. R. S., head of the department of biochemistry and 
pharmacology under the medical research committee. National Health 
Insurance 

M. Greenwood, M. R. C. S., statistician to the Lister Institute of Preventive 
Medicine and reader in medical statistics in the University of London. 

W. McDougall, M. B., F. R. S., reader in mental philosophy in the Univer- 
sity of Oxford and feUow of Corpus Christi College, Oxford. 

F. W. Mott, M. D., F. R. S., pathologist to the London county asylums, 
consulting physician to Charing Cross Hospital. 

Prof. C. S. Sherrington, M. D., F. R. S., Waynflete, professor physiology in 
the University of Oxford and fellow of Magdalene College, Oxford. 

W. C. Sullivan, M. D., medical superintendenat of the Rampton State Asylum 
for Criminal Lunatics. 
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I have noted in said report of the above-mentioned committee certain conclu- 
sions having an important bearing on the question as to whether beer wth an 
alcoholic content not exceeding 2.75 per cent by weight is intoxicating. I quote 
from same as follows: 

Page 18 : " The absorption of alcohol is therefore complete, and in compari- 
son with that of foodstuffs needing preliminary digestion, such as meat, it is 
conspicuously rapid. The actual speed of absorption seems to vary with a 
number of conditions, such as the form in which the alcohol is taken, the extent 
to which it is diluted, and the time in relation to meals." 

Page 20 : " In from 15 to 24 hours after a dose of alcohol has been taken the 
whole of it has disappeared completely. The destruction of the alcohol, 
indeed, begins as soon as it reaches the blood. * * *." 

Page 21 : " There being no evidence of its change into some other substance 
which the body can retain, the supposition is natural that it is completely 
' oxidized ' or burnt, producing, as when burnt in air, carbon dioxide and water, 
which pass out in the breath and urine." 

Page 61 : " Excessive doses of alcohol are liable to cause vonaiting." 

Page 85 : "In reference to alcohol, then, it will be sufficient if, without trying 
to be too precise, we take it that a drinker really begins to suffer from acute 
poisoning as soon as he shows such immediate effects of the drug as interfere 
with his normal capacity for taking care of himself." 

l^age 87 : " Similarly in cases of drunkenness in man, the blood has been 
found to contain, in one observation, 0.153 per cent of alcohol, and in another 
instance, when the intoxication was pronounced, 0.227 per cent." 

Page 88 : " * * * The amount present in the blood soon reaches a maxi- 
mum level bearing a pretty constant relation to the dose originally drunk. So 
that knowing the quantity of absolute alcohol taken and the body weight of 
the drinker, we can at once give an approximate estimate of the maximum 
proportion of the drug which will be found in the circulation ; and conversely, 
we can say what amount of alcohol must be administered to give any particular 
percentage in the blood. Thus, taking the figures which we have quoted, the 
proportion of the 0.15 which was found in the blood in the less pronounced 
case of intoxication, would correspond to an original dose of 1.5 cubic centi- 
meters of absolute alcohol for each kilogram of body weight, and this amount, 
expressed in English measure, would be roughly equivalent, in the case of a 
man weighing ten stone, to a total dose of 3^ ounces of absolute alcohol." 
(Note, 3i ounces of absolute alcohol is the amount contained in about one 
gallon of 2.75 beer.) 

Page 90: **As our practical conclusion, then, from the evidence at present 
available, we may say that any form of alcoholic liquor can cause drunkenness, 
if such a quantity of it is taken, at once or within a short time, as will lead 
to the presence of the drug in the blood above a certain proportion, which in 
the case of the average healthy adult, may be put provisionally at from the 
0.15 to 0.2 per cent. From the point of view of the prevention of drunkenness, 
the superiority of the more dilute beverages such as the lighter beors nnd nat- 
ural wines, is therefore mainly due to the fact that the bulk of the fluid makes 
it difficult for the drinker to consume a very large dose of alcohol within a 
moderate period." 

VI. I have Searched the literature upon the subject to learn whether or 
not the alcohol contained in certain beverages is rendererl less intoxicating 
.)y the presence of other sub.tances in such beverages, and I find that com- 
I,etent authorities state that the alcohol contained in certain beverages is 
rendered less intoxicating by the presence of other substances in i-uch bever- 
ages. I quote from the Dispensatory of the United States of America, by 
George B. Wood and Dr. Franklin Bache, copyright, 1907, nineteenth edition, 
revised and rewritten by the following authoritie : 

H. C. Wood, M. D., LL. D., professor on materia medica and therapeutics 
in the University of Pennsylvania; Joseph P. Rennington; Ph. M. F. G. S., 
professor of theory and practice of pharmacy in the Philadelphia College of 
Pharmacy; Samuel P. Satles, Ph. D., LL. D., professor of chemi^try in the 
Philadelphia College of Pharmacy; Albert P. Lyons, M. D., member of com- 
mittee of revision of the Pharmacopoeia of the United States of America; 
Horatio C. Wood, jr., M. D., demonstrator of pharmacy and dynamics in the 
University of Pennsylvania. According to these authorities (p. 1343) : 

"The intoxicating ingredient in all wines is the alcohol they contain and 
hence their relative strength depends upon the quantity of that substance 
entering into their composition. The alcohol, however, naturally in wine. 
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is so blended with the other constituents as to be in a modified state, which 
renders it le' s intoxicating and injurious than the same quantity of alcohol 
separated by distillation and diluted with water." . 

That an action similar to that referred to, with reference to the alcohol in 
wine, also occurs in beer, is more than likely in view of the complex chemistry 
of beer. Beer, according to the said Dispensatory (p. 1345) mentioned above, 
ht4S the following composition: 

"All malt liquors contain, besides water and alcohol, solid substances, which 
together constitute the so-called extract, i. e., that whicl^ is left behind when 
the water and alcohol are evaporated. The most important of these are dex' 
trine, gi-ape sugar, glycerin, succinic, acetic, lactic, propionic and glucic acids, 
carbon dioxide, albumin and albuminous principles, bitter and resinous mat- 
ters, and essential oil from the hop, alkaline and earthen salts." 

That the physiological action of alcohol In moderate dose may be vastly dif- 
ferent from the effect in large doses is indicated in the report of the exi)eri- 
mental work done by Dodge and Benedict (herein quoted), who state on page 
20 of said report the following: 

" In addition to the main experimental precautions, we systematically varied 
the alcohol dose. This was done for the following reasons : In the first place, 
it is a fact that different doses of some drugs produce quite different physir>- 
Idgical effects, amounting even to a change of sign. That this is probably true 
of alcohol seemed to be indicated in more than one experimental investigation.** 

VII. I have read in " The Nineteenth Century and After," July, 1915, the 
opinion of Sir Lauder Brunton, Bart, M. D., F. R. S., in reference to alcoholic 
intoxication, from which article I quote the following : 

" When alcohol is taken in a very dilute form it can only be absorbed slowly 
from the digestive canal, and all the time that absorption is going on excretion 
is likewise occurring, so that there is never enough alcohol present in the blood 
at one time to produce the full narcotic effects. It is almost impossible for a 
man to get dead drunk on small beer or thin wine, and, indeed, on these bever- 
ages he can hardly even reach the stages of excitement or commencing narcosis ; 
or, as a man is said to have complained, * he didn't get no forrarder with them.* 
For a man to become dead drunk he must take a considerable quantity of alco- 
hol, and in a concentrated form." 

I am familiar with the experiments conducted by many observers with refer- 
ence to the rapidity with which alcohol is absorbed after taking, and know that 
all authorities agree that alcohol is much more rapidly absorbed when the 
stomach is empty than when the stomach is filled with mixed foodstuffs. Thus 
Prof. Cushny, in his work. Pharmacology and Therapeutics, says (p. 192) : 

" The alcohol of beer is comparatively slowly absorbed, owing to the colloid 
constituents." 

VIII. I have made a calculation of the quantity of beer with an alcoholic 
content of 2.75 per cent by weight which an individual would have to drink in 
order to have 0.153 per cent of alcohol in his blood, and I find that it would 
require an excess of 1 gallon, which quantity would have to be within the body 
at one time. It would also be necessary for all the alcohol contained in such 
quantity of this beer to have been absorbed and be circulating within the blood 
In order to have 0.153 per cent of alcohol in the blood. That this is impossible 
Is apparent from the fact that the adult stomach holds in the average less than 
3 pints, and that a considerable portion of the capacity of the stomach would 
be taken up with the gaseous substances in the beer, especially the carbon 
dioxide, and, further, owing to the fact that the alcohol of beer is compara- 
tively slowly absorbed because of its colloid constituents, as stated by Prof. 
Cushny, and that it is promptly oxidized after absoiption. 

I quote as my authority for the statement that the stomach holds usually 
less than three pints from Human Anatomy, by Thomas Dwlght, M. D., LL. D., 
Parkman, professor of anatomy in Harvard University ; J. Playfair McMur- 
rick. Ph. D., professor of anatomy in the University of Michigan ; Carl Ham- 
mann, M. D., professor of anatomy in Western Reserve University ; George A. 
Piersol, M. I)., Sc. D., professor of anatomy in the University of Pennsylvania: 
J. WilUam White, M. D., Ph. D., LL. D. ; John Rhea Barton, professor of sur- 
gery in the University of Pennsylvania; John C. Heisler, M. D.. professor of 
anatomy in the Medico Chirurgical College; edited by George A. Piersol, volume 
2, sixth edition, 1918, page 1619 : 

"Average adult capacity (of the stomach) is said to range from 600 to 2.000 
cubic centimeters (1.25-4.25 pints), average of 1,200 cubic centimeters (2.50 
pints)." 
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I have learned that alcohol in the stomach is rapidly diluted by the entrance 
into the stomach of water from the blood, upon which point I quote from 
Food and Dietetics, fourth edition, 1917, page 340, by Robert Hutchison, M. D., 
Edin. F. R. C. P.. physician to the London Hospital : 

" The passage of alcohol out of the stomach into the blood is counterbalanced 
by a flow of water from the blood into the stomach. The * endosmotic equiva- 
lent' as it is called, of absolute alcohol for animal membrane is 4.13, and this 
means that for every gram of alcohol which passes in one direction 4.13 grams 
of water pass in the other. If, then, alcohol be administered to a patient with a 
dilated stomach, the result may be that the total amount of fluid in the organ 
Is ultimately increased." 

IX. I have read the book published by Dr. William Edward Fitch, M. D., 
major, Medical Reserve Corps, United States Army, formerly lecturer on 
surgery at Fordham University School of Medicine, and 40 contributors, pub- 
lished by permission of the Surgeon General of the United States Army, 1918, 
entitled " Dietotherapy," and find the following: 

" Genuine malt liquors can be produced of low alcoholic strength " (2 per cent 
alcohol ) , " these are practically nonintoxicating." 

I have also read the opinion of Dr. W. Gllman Thompson, professor of 
clinical medicine in the Cornell University Medical College, New York City, 
who states on page 273 of his book entitled *' Practical Dietetics " : 

"As a preventive of drunkenness and the evils of chronic alcoholism, the in- 
troduction of the milder malt liquors into this country to partially supersede the 
use of strong spirits has proved a decided advantage." 

X. I have reviewed the writings of many authorities to ascertain what 
dose of alcohol may be considered to be a " moderate " dose, and to lenrn 
wliat has been noted as to the physiological and physiological effects of such 
doses, and I find that the effects of such doses are in the main ver>' siight, 
and, in so far as the control of the mental faculties is concerned, I quote from 
Some authorities, and give, for the purpose of comparison, an estimate of the 
amount of alcohol contained in one bottle of beer : 

One 12-ounce bottle of beer with alcoholic content of 2.75 per cent by weight 
-contains approximately 12^ c. c. of alcohol. 

Quotations from Psychological Effects of Alcohol, an Experimental Investi- 
gation of the Effects of Moderate Doses of Ethyl Alcohol on a Related Group 
of Neuro-Muscular Processes in Man, by Raymond Dodge and Francis G. Bene- 
dict. Published by the Carnegie Institute of Washington, 1915: 

Pages 29, 30 : *' Neither in the experimental literature nor in the theoretical 
discussions is there any uniform standard of alcohol dosage. * * * The 
quantity of alcohol in a ' moderate dose ' is determined neither by general 
experimental agreement nor by convention. Single experimental doses vary in 
the literature from 10 c. c. to 100 c. c. and over. Meyer and Gottlieb place the 
'stimulating' dose for abstemious adults at 30 to 40 grams, adding that for 
those acrustoraed to its use the dose must be larger. As a standard dose we 
adopted what seemed to be a fair average of 30 c. c. (dose A). Two variations 
of the standard dose were made for methodological reasons. In the 12-hour 
experiments, 12 c. c. was given hourly for 8 consecutive hours; excepting 
the hour of lunch. * * * a dose of 45 c. c. (dose B) Was given to the 
regular group of moderate drinkers on a sufllcient number of experimental 
days." 

Page 108. " Effect of Alcohol on Word Reaction. * * * No matter how the 
effect of alcohol is reckoned rs tlie result of these measurements, it is minute to 
the point of disappearance after dose A, and small but consistent after dose B. 
« * * " 

Page 115 : " That the present doses of alcohol have produced no marked effect 
on the association reaction times is at once apparent; it is rather a question 
of whether a consistent effect is discernable." 

Page 133: "As far as our measurements go, rote memory (primary retention) 
Is neither better nor worse after small doses of alcohol." 

Page 245-247: "Taken altogether, our data leave no doubt that alcohol 
shows a real difference of incidence in its effects on different levels of the 
nervous system. * * * The lower centers are depressed most and the highest 
least. This is entirely contrary to our traditions. But, as Prof. Hunt remarked 
in an informal disctission of these results, ' If alcohol had selectively narcotized 
the higher centers, it would have been used as an anaesthetic centuries ago.* 
It can not be an experimental accident that all the cerebral reaction processes, 
eye reaction, word reaction, memory, and the free association experiments are 
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in a class by themselves with respect to the small percentile change effected by 
moderate doses of alcohol. * * * The higher centers alone show capacity 
for autogenic reinforcement. In spite of sleepiness, pain, or sensory distraction 
and even narcosis, one can reestablish the normal controls on occasion, and 
make a fair showing, especially when the results would be serious if one let 
oneself go." 

Page 247: "With only one apparent exception * * * alcohol regularly 
tends to depress neuromuscular action. But so does sleep. * * * " 

Quotations from The Influence of Alcohol and Other Drugs on Fatigue. The 
Croonian Lectures delivered at the Royal College of Physicians in 1906, by 
W. H. R. Rivers, M. D.. F. R. S. P., fellow of St. John's College, Cambridge, 
published, 1908: 

Page 58 : " The alcohol was taken on four days. Fifteen grams being taken 
twice and 30 and 50 grams on the other two days. * * * (In one dose.) 
The doses of 30 and 50 grams produced very little effect." 

Pages 60, 61, 62: "The next work on alcohol, in 1904, is that of Hellsten. 

* * * He took his alcohol in the form of brandy, and in his first experiments 
took doses which contained 25 and 50 grams of absolute alcohol, either 5 or 10 
minutes before beginning to work, and found that the effect of the alcohol was 
so slight that the differences on different days might be due to chance varia- 
tions." 

Page 62: "The work of Hellsten is the most extensive which has hitherto 
been done on the action of alcohol, and at the same time it is the only work 
which can be said clearly to prove the injurious influence of alcohol on the 
capacity for muscular work. It must be remembered that he was using the 
very large doze of 80 grams in the experiments which gave any decisive result — 
much larger than that used in any other work, and so large that disturbance 
of digestion were produced, which made it necessary to discontinue the experi- 
ments. Nevertheless, in spite of this very large dose, the diminution in the 
amount of work was not very great * * *." 

Page 87 : " It is possible to say, however, that sometimes a dose of 40 cubic 
centimeters of pure alcohol may produce a decided increase in the amount of 
work executed * * *." 

Page 91 : " Perhaps the most important result of R'iidin's work is to show how 
great may be the degree of insusceptibility to the action of alcohol in some 
persons. He used the large dose of 100 cubic centimeters of absolute alcohoJ, 
and yet in some cased the effect was very slight, in spite of the fact that the 
subjects of his tests were abstainers." 

Page 95 : " In the fourth ergographic experiment, multiplication by the same 
method was done on nine days, on three of which a dose of 40 cubic centimeters 
of alcohol was taken. * * * Any effect of alcohol which might be present 
has thus a better chance of showing itself, but it is very doubtful whether 
any such effect is present. * * ♦ if the dose of 40 cubic centimeters had 
any effect at all, it was slightly injurious." 

Page 100 : " In the case of mental work, the available evidence points to n 
decrease in the amount of work under the influence of alcohol when there is 
an effect at all, but there are very great individual differences, even the large 
dose of 100 cubic centimeters failing to show any effect in some persons." 

Pages 131, 132 : " Even with the dose of 40 cubic centimeters, I noticed ver>' 
little to differentiate the alcohol days from those on which only the control was 
taken. * * * in Mr. Webber's case (an abstainer). Very soon after taking 
the dose of 40 cubic centimeters of alcohol, it was often noticed that there was 
some salivation, sweating, and Irritation of the skin. ♦ ♦ * Every care was 
taken by the subject, however, to keep the experiment running smoothly 

* * * " 

Quotations from Physiological Aspects of the Liquor Problem. Investiga- 
tions made by and under the direction of W. O. Atwater, John S. Billings, H. 
P. Bowditch, R. H. Chittenden, and W. H. Welch, subcommittee of the com- 
mittee of fifty to investigate the liquor problem, 1903 : 

Volume 2, pages 125, 126 : " Partridge has studied the effect of small quan- 
tities of alcohol upon the rapidity of adding, reading, and writing. The experi- 
ments on these processes were made by Partridge upon himself and covered 
a period of 33 days. The amount of alcohol taken was 90 grams of 33i per 
cent, and it was consumed at 7.55 a. m. Work was begun at 8 a. m. and was 
continued until 10 a. m. ♦ * * In his summary Partridge points out that 
the effects of about 3 ounces of 33^ per cent alcohol, taken under the condi- 
tions described, made only a slight difference in the psychophysical tests." 
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XI. I have studied the subject of the resistance of the body to drunkenness, 
and find that experimenters have noted that enormous doses of alcohol are , 
required to induce drunkenness. That this is due to a great extent to the 
capacity for "autogenic reinforcement" possessed by the higher brain centers 
(as pointed out by Dodge and Benedict) is more than likely. Practical expe- 
rience, demonstrated by the fact that drunkenness is comparatively rare, also 
supports this view. 

I am of the opinion that the resistance of the body to drunkenness is also 
to a considerable extent due to the fact that alcohol stimulates metabolism by 
increasing the pulse rate. Upon this point I quote from the work of Dodge 
and Benedict as follows: 

Page 210. " The large number of data, the consistency of the results, and 
their direct correspondence to the size of the dose satisfy, we believe, the 
most rigid criteria of experimentnl evidence for a casual relationship between 
the ingestion of small doses of alcohol and a relative acceleration of the pulse 
during the moderate mental activity of the association experiments." 

Pages 253, 254: "There are grounds for believing that the pulse rate is 
the best index of the general metabolic demands that is available in psycho- 
logical experiments. The experience of the Nutrition Laboratory in its studies 
of the relationship between pulse rate and metabolism is best expressed by 
the pulse rate is likewise accelerated, and there is an increase in the f^tal 
heat production shows a striking uniformity In fluctuations. ♦ * * In the 
course of experiments it has been observed that with very slight activity the 
pulse and metabolism are at a minimum. When the activity is increased 
the pulse rate is likewise accelerated, and there Is an increase in the total 
metabolism.' * * * The results show a fairly close correlation in the same 
Individual between the heart output expressed as the product of the pulse 
pressure and the heart rate on the one hand, and the absorption of oxygen 
and the elimination of carbon dioxide on the other." 

I have conducted practical tests to detennine whether or not an ordinary 
man can drink enough beer containing 2.75 per cent by weight of alcohol to 
render him intoxicated. The subjects were tested in two groups. The flrsi 
group consisted of 13 men and comprised mechanics and brain workers be- 
tween the ages of 23 and 66 years, representing various types of drinkers. 
They were furnished with highly seasoned food to stimulate thirst, and 
were encouraged to drink as much as they could. In conducting the test upon 
this group I was assisted by Henry Hilfers and James B. Reilly, both of 
Newark, N. J., and before the conclusion of the test each subject was ex- 
amined by Dr. Augustus J. Mitchell, assistant police surgeon of Newark, N. J. 

The second group of subjects comprised men engaged in mental work, be- 
tween the ages of 33 and 45 years. They were all extremely moderate users 
of alcohol, and took beer only rarely. They were furnished a regular dinner 
without soup and were asked to drink as much beer as they could durihg about 
four hours. This group was observed by the following named gentlemen : Dr. 
Smith Ely Jelliffe, Dr. James J. Walsh, Dr. George W. King, Dr. Samuel Stern, 
Mr. George W. Whiteside, Mr. Lloyd Paul Stryder, Mr. Emory Buckner, Mr. 
George Elliot Flint, and Mr. John P. Ryan. 

The tests upon group No. 1 were held at the De Jeanne Restaurant, 17 Cen- 
tral Avenue, Newark, N. J., on April 21, 1919, and covered a period of about 
four hours. The food consisted of herring, boiled ham with gravy, potato 
salad with mayonnaise and egg, bread and butter, tomatoes, cheese and crack- 
ers. In addition to this some of the men ate raw clams. 

The beer used in testing group No. 1 was obtained from Christian Fiegenspan, 
a corporation of Newark, N. J. It was received in sealed cases and in sealed 
bottles. Each bottle contained about 12^ ounces of beer. Each case and each 
bottle was opened in my presence by Louis Boehme, of 11 West End Avenue, 
Newark, N. J. 

On April 21, 1919, I ordered four bottles of the beer which was to be used in 
this test to be sent to Herbert B. Baldwin, a chemist, of 927 Broad Street, 
Newark, N. J., for the purpose of a check upon the alcoholic content. About 
one hour before the test was started, Mr. Baldwin reported to me that this 
analysis showed the beer to contain 2.46 per cent by weight of alcohol. 

In order to raise the percentage of alcohol in the beer beyond 2.75 per cent 
by weight of alcohol, I added 20 minims of a 94 per cent solution of alcohol to 
each bottle of beer, as soon as it was opened. 

On April 22, 1919, I took four bottles of beer from the lot used in the test, 
and also .the bottle of alcohol from which I obtained the alcohol used, to the 
above-mentioned chemist, Herbert B. Baldwin, for a check analysis. 
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On April 25, .1919, I received from Mr. Baldwin a certificate showing that the 
• beer tested by him on April 21 and 22 contained 2.46 per cent of alcohol by 
weight, and that the alcohol I submitted contained 93.8 per cent of alcohol by 
volume. 

The tests upon group No. 2 were held at the Hotel Brevoort, Eighth Street 
and Fifth Avenue, New Yorlj City, on the evening of April 24, 1919. 

The dinner served to the tested subjects consisted of raw oysters, chicken,, 
potatoes, olives, salad, cheese, crackers, and coffee. The beer was received in 
sealed bottles, each containing about 12 ounces, a sample bottle of which had 
been analyzed by the Lederle Laboratories of New York City, who furnished 
a certificate that the alcoholic content was 2.34 per cent by weight, and who 
wrote that it would be necessary to add 27 minims of a 95 per cent solution to 
each bottle containing 11.2 ounces of beer in order to bring the alooholic con- 
tent to 2.75 per cent. The Lederle Laboratories also furnished, under seal, a 
bottle of 95 per cent ethyl alcohol. I personally broke the seal and opened 
each bottle of beer served and added to each bottle 30 minims of the 95 per cent 
solution of ethyl alcohol. 

The following table covers group 1, showing the number of bottles of beer 
c(»nsumed by each subject : 



Subject. 



Age. 


Weight. 


55 


212 


45 


150 


38 


198 


28 


168 


26 


190 


24 


145 


40 


165 


66 


225 


57 


200 


31 


170 


46 


150 


23 


140 


52 


170 



Occupation. 



Number 
of bottles 
consumed^ 



No. 1.. 
No. 2.. 
No. 3. 
No. 4.. 
No. 5.. 
No. 6.. 
No. 7.. 
No. 8., 
No. 9.. 
No. 10. 
No. 11 . 
No. 12. 
No. 13. 



Typewriter supplies, 

Vice president 

Bank clerk 

do 

Electrician 

Broker's clerk 

Salesman , 

Bookbinder 

Steel engraver 

Printer 

Cigar maker 

Mechanic 

Salesman 



6 
6 
6 
9 
13 
8 
9 
13 
15 
13 
9 
7 
7 



Group 1. — The personal characteristics and the result of the tests for each 
individual noted at the time are as follows: 

No. 1. — Has been accustomed to taking alcoholic drinks since childhood. Has 
very rarely been intoxicated but remembers three or four instances when he 
was intoxicated by drinking cocktails and mixed drinks. Has had no alcoholic 
drinks during the last 10 days. Was only able to remain for about one hour* 
during which time he drank six bottles of beer. Before leaving, he addressed 
the company, outlining a project for establishing a social center for negroes in 
Newark, a movement with which he is identified. He was compelled to leave 
the dinner to attend a meeting in connection with this social movement. 

No. 2. — Has been accustomed to taking alcohol in various forms since he was 
21 years of age. Has never been drunk. His dally quantity varies from a few 
glasses of beer to four or five bottles in one day upon social occasions. He has 
had no alcoholic beverage in two days. He drank six bottles In about three 
hours and refused a further quantity, saying he was all filled up and that there 
was no pleasure in drinking any more, and that any additional quantity would 
be distasteful. 

No. 3. — Has been drinking since childhood, mostly beer, occasionally other 
forms of alcoholic beverages, taking about six glasses of beer daily, usually 
with his meals. Remembers that he once was dnmk on " ten-guinea-ale.** He 
drank six bottles In about thvee hours and pronounced himself completely satis- 
fied, saying that he had drunk much more than he does normally, but was 
trying to see how much he could hold. 

No. 4. — Has been a constant beer drinker since he was a young man, taking 
about five glasses of beer daily, though often taking nothing for several days. 
Has been drunk upon two occasions upon whisky. One month ago he was hon- 
orably discharged from the United States Army, in which he served seven 
months. During this time he drank practically nothing in the nature of alco- 
holic beverages. Since his discharge from the Army has taken a few glasses 
of beer daily, but has had nothing in the two days before the test. He drank 
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nine bottles of beer in the space of four hours and said he did not wish any 
more. 

No. 5. — Has been a dally drinker of nearly all forms of alcoholic beverages 
for several years, and has, on several occasions, been drunk on whisky. States 
that he has never been able to get drunk on beer. He drank 13 bottles of 
beer in about four hours, and did not wish any more. 

No. 6. — ^This man's history is practically the same as that of No. 5. He 
drank 8 bottles of beer in about three hours and left to attend a wedding. 

No. 7. — Has been drinking beer since early childhood, in hot weather, taking 
as much as 10 glasses a day. Has been drunk on whisky on several occasions. 
He drank 9 bottles of beer in about three hours, and stated he had no desire 
for more. 

No. 8. — Has been a beer drinker since childhood, and has used alcohol 
rather freely for many years. Takes alcohol in some form or other every day, 
and has been drunk several times on whisky. He drank 13 bottles of beer in 
about four hours, and stated that while he could drink more, it would make 
him uncomfortable. 

No. 9. — ^Has been a constant dally beer drinker for many years, averaging 
a pint or more every day. On social occasions has taken mixed drinks and 
has been intoxicated thereby. He drank 15 bottles of beer in about four hours. 

No. 10. — Has been a moderate beer drinker since the age of 17 years, and for 
a number of years has averaged 8 glasses of beer a day. Has never been 
drunk. He drank 13 bottles of beer within about four hours. 

No. 11. — Has been a drinker of all forms of alcoholic beverages since he 
was a young man, and has very rarely been intoxicated, then only when he 
drank whisky or mixed drinks. He averages 4 or 5 glasses of beer a day. He 
drank 9 bottles of beer in about four hours. 

No. 12. — ^Has been drinking since the age of 18 and takes alcoholic bever- 
ages in various forms. He takes something of this kind every day, as a rule, 
though there have been times when he would go a week or two, or even a 
monSi, without any alcohol whatever. Has been intoxicated on several 
occasions on whisky. He drank 7 bottles of beer. 

No. 13. — Has been a daily and constant drinker of alcohol, mostly beer, 
since he was a young man. He averages from 1 to 3 bottles of beer a day, 
and has never been drunk. He drank 7 bottles of beer in about three hours, 
and states that this was far in excess of what he had ever drimk before. 

Ch-oup 2. 



Number. 


Age. 


Weight. 


Occupation. 


Number 
of bottles 

con- 
sumed. 


14 


42 
34 
45 
40 
43 
33 


192 
154 
176 
139 
140 
145 


Artist 


8 


15 


do 


8 


16... . . 


Publicist 


3 


17 


Journalist 


•1 


18 


Architect 


19 


Author 









The personal characteristics and the result of the test for each individual 
in group 2 were as follows : 

No. 14. — Since the age of 21 years has been extremely moderate drinker, 
averaging about one drink of whisky per day. He drank eight bottles of beer 
in about four hours, making every effort to drink all he could, and found it 
impossible to take more than he did. 

No. 15. — ^Has been a moderate drinker for some years, taking mostly whisky 
and cocktails, and occasionally beer, in hot weather. He averages three 
drinks of whisky a day and has been Intoxicated on several occasions. He 
drank eight bottles of beer in about four hours, forcing himself to do so, and 
complaining of distension caused thereby. 

No. 16. — Has been an extremely moderate drinker since the age of 19 years, 
only rarely taking beer. He takes one or two cocktails daily and has never 
been drunk. He drank three bottles of beer during the evening and found If 
difficult to do so, stating that beer was distasteful to him. 
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No. 17. — Has been an extremely moderate drinker since early youtli, takint; 
a cocktail at night before dinner and rarely more. He drank six bottles of 
beer during the evening. 

No. 18. — Since early childhood has taken very moderate quantities of light 
wine and beer with his meals, and now takes about two cocktails or highballs 
a day. Had a glass of beer with his lunch the day of the te t. He drank six 
bottles and a half of beer and refused more due to distension. 

No. 19. — ^Drank beer between the ages of 18 and 21 years when at college, 
and since then has been extremely moderate, taking about one drink a day, 
consisting of either whisky or a cocktail. He drank five bottles of beer during 
the course of the evening and did not wish more. 

SUMMABY OF TESTS. 

Summarizing the tests above described, the experiments lead to the foUow'ing 
conclusions : 

1. The drinking was forced. Every man drank more than he would have 
ordinarily drunk had he not been participating in a test. 

2. The beverage tested (beer with an alcoholic content of 2.75 per cent by 
weight) does not compel repetition. 

3. Satiation is complete and rapid. The subjects stated that they felt bloated 
and that additional drinking would merely add to their discomfort and was un- 
desirable. 

4. Several of the subjects admitted having on previous occasions been drunk 
on whisky or mixed drinks or heavy ale, showing thereby that they were not 
immune to drunkenness. 

5. Those subjects accustomed to drinking large quantities of beer manifesteti 
the same sensation of " bloatedness " as did those who were unaccustomed to 
drinking large quantities. 

6. Not one of the tested subjects manifested the slightest sign of drunkenness, 
nor conducted himself in any manner which would even faintly indicate In- 
toxication. 

7. The quantity of beer consumed by the subjects during the tests ranged 
from about 36 ounces to about 187 ounces. 

XIII. I have treated in the course of my professional work a large number 
of patients suffering from alcoholism In various forms, and I have repeatedly 
observed that men who get drunk on whisky would lead sober lives when 
they drank beer in its stead, and I have often advised the drinking of beer as 
a means of combating drunkenness. I am familiar with the substance kno>%*n 
as *' war beer," and I have made extensive inquiries as to its effects, especially 
with reference to intoxication, and I have failed to learn of a single instance 
in which the drinking of said substance was the cause of Intoxication. As a 
result of my studies and observation and professional relations with persons 
addicted to the use of drinks and drugs, I am of the opinion that beer contain* 
ing not to exceed 2.75 per cent by weight of alcohol Is a nonintoxicating bev- 
erage. 

Ohables a. Rosewateb. 

George Bech, being duly sworn, deposes and says as follows : 

I. I am the consul general of Denmark in this city, and I am 43 years of age 
and have been 15 years in the consular service of the Danish Government. 
I was born in Denmark and am a Danish subject. I received an academic and 
legal education in my native country, with a degree which I believe to be the 
equivalent of master of laws in this country. I am a trustee of the American- 
Scandinavian Foundation, a body formed to encourage and promote the recip- 
rocal educational interests of the United States and Scandinavia. 

II. I am familiar with the social coilditions in Denmark and with the Danish 
people. Since coming to the United States I have returned to my native coun- 
try five times between 1904 and 1916 and have upon each occasion remained in 
Denmark for periods extending from several weeks to three months at a time. 
On each return I have visited the city of Copenhagen and the rural districts, 
and I have always closely observed the conditions and habits of my people in all 
stages of life. 

III. Prior to about 1900 liquor of all kinds was freely sold In Denmark, and 
a great deal of strong spirits was drunk by the people. Under those circum- 
stances intoxication was not unusual and was obvious to all. Since 1904, bow- 
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ever, tax-free beer — that is, a beer containing 2i per cent of alcohol by weight — 
has become the prevailing and popular drink in Denmarlc and has been and is 
now freely and largely used by virtually all the people in Denmark, and its 
drinking is encouraged by the Government. Liquors containing a higher per- 
centage of alcohol are still drunk to an extent, but these latter liquors are not 
tax free, and are therefore dearer. Since the general use of the tax-free beer 
intoxication in Denmark has rapidly and greatly declined, until in recent years 
there has been virtually none, or intoxication only to an inappreciable extent. 
The Danish societies formed to promote total abstinence are not opposed to 
these low alcoholic beers and permit their members to drink them because they 
are not regarded as intoxicants. 

IV. My knowledge and observation lead me to the opinion that where there 
has been any intoxication in Denmark since 1904 it has not been due to the use 
of light beers but to the use of stronger liquors, such as brandy or whisky. 

V. My knowledge and observation also lead me to the opinion, and so I state 
the fact to be, that the " war beer " sold in this country during the past year 
and at present and containing, as I am informed and believe, not more than 
2i per cent of alcohol by weight, is not intoxicating. 

George Bech. 

Robert R. Hey wood, being duly sworn, deposes and says as follows : 

I. I reside at 324 West One hundred and third Street, New York City, N. Y., 
and am 44 years of age. I am president of the Heywood, Strasser & Voigt 
Lithograph Co., of 263 Ninth Avenue, New York City, N. Y. Our company 
operates at this place a large general lithographing plant, and also owns the 
Heywood Folding Box Co., situated at 126 Eleventh Avenue, New York City, 
X. Y. In both establishments there is a total of approximately 250 employees, 
the majority of whom are men. 

I am practically daily in both establishments, and am in active charge of 
same. I come Into close contact with all the employees and easily observe what 
they are doing. Some of the employees perform very delicate work, such as 
engraving, while others do so-called heavy work. 

II. It is the policy of our company to permit the employees to drink as much 
beer as they desire during the lunch period. During the last 18 months I have 
frequently seen many of our employees drinking large quantities of " war 
beer," which, as I am informed and believe, contains not to exceed 2f per cent 
of alcohol, by weight. I have never seen any Intoxication resulting from the 
use of this beer. Furthermore, it has not in any way decreased the efficiency nor 
Impaired the usefulness of those who drank It. I am also of the opinion that 
were our employees forced to give up entirely the consumption of this beer, con- 
siderable unrest and dlsturbHnce would be created among them, as they have 
been accustomed to this beer, find it beneficial and stimulating, and never.ln any 
sense harmful. From my own personal observation and experience I state that 
" war beer " is nonlntoxlcating. 

RoBEET R. Heywood. 



Henry Berg, being duly sworn, deposes and says, as follows: 

I. I reside at 47 Hillside Avenue, Orange, N. .T., and am 54 years of age. I 
am vice president of F. Berg & Co., mnnufacturers of hats, with plant situated 
at 365 South Jefferson Street, Orange, Essex County, N. J. We employ approxi- 
mately 400 persons. I am dally at the business premises and come in close 
contact with the employees, who are under my direction and supervision. 

II. The manufacture of hats demands great physical strain upon the part of 
the workers. It has been the policy of our company to permit our men to drink 
refreshments at three periods during working hours, namely, from 9 to 10 
o'clock, from 12 to 1 o'clock, and from 3 to 4 o'clock. The great majority of 
our employees drink beer during these periods, and during the past 18 months 
they have been drinking ** war beer," which, I am informed and believe, contains 
not to exceed 2| per cent of alcohol by weight. I have personally seen them 
drinking this beer and seen many of them drinking as much as from 10 to 12 
glasses of this beer within a short time. I have never seen any of them in the 
least intoxicated by the use of this beer, nor has the drinking of the " war 
beer" In any way decreased the amount or quality of the work done by our 
employees or their output. In fact, the policy of permitting them to consume 
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beer during the working hours has made them more willing and more eager 
laborers. My personal observation and experience are that " war beer " is 
nonintoxicating. ' 

Henry Berg, V, P. 



Lloyd Russell Gear, being duly sworn, deposes and says as follows: 

I. I reside at 137 West Seventy-seventh Street, New York City, N. Y., and 
am 31 years of age. I am superintendent and manager of S. M. Frank & Co.'s 
factory, dealers in smoking pipes and smokers' articles. I have general charge 
of the factory, which is located at 168 Southern Boulevard, New York City, 
N. Y., while Mr. S. M. Frank, who is the owner of the business, has offices at 
928 Broadway, New York City, N. Y. I am at the factory every day and see 
and observe all that our employees are doing. Our employees number from 
170 to 200. 

II. It has been my policy, which policy has been approved by Mr. Frank, to 
permit our employees to consume at any time during the working day " war 
beer," which, as I am informed and believe, contains not to exceed 2.75 per 
cent of alcohol by weight. The workers insist upon having this beer, as it 
refreshes them and stimulates them, and I have found from experience that 
it is wise to permit them, even during the working hours, to drink this beer. 
I am in close contact with our workers and have frequently observed many of 
them drinking large quantities of " war beer," but have never seen any intoxi- 
cation result from its consumption. Furthermore, it has in no way decreased 
their efficiency, but, on the contrary, has made them better and more willing 
workers. It is my opinion, based upon personal observation and experience, 
that " war beer "is nonintoxicating. 

Lloyd Russell Gear. 



Henry Siegel, being duly sworn, deposes and says as follows : 

I. I reside at 461 South Belmont Avenue, Newark, N. J., and am 54 years 
of age. I am a member of the firm of Kaufherr & Siegel, manufacturers of 
fancy leather, with offices and plant at 200 Magazine Street, Newark, N. J. 
Our company employs 40 persons. I come in daily contact with them and 
observe all that they are doing. 

II. It is the policy of our firm to permit our employees to drink beer during 
working hours. They are forced to do very heavy work and we find that beer 
acts as a stimulant and is beneficial to them. During the past 18 months I 
have seen many of our employees drink la^ge quantities of " war beer," 
which, as I am informed and believe, contains not to exceed 2.75 per cent of 
alcohol by weight. I have never seen any of our men intoxicated from the use 
of this beer, nor has it in any way decreased their industrial efficiency. I have 
frequently seen our men drinking as much as from 8 to 10 glasses of this beer 
within a short time. From my personal observation and long experiwice I state 
that " war beer " is not intoxicating. 

Henry Siegel. 



Edward J. Hanley, being duly sworn, deposes and says as follows : 

I. I reside at 1102 Thirty-sixth Street, Brooklyn, N. Y., and am 44 years 
of age. My trade is and for the past 26 years has been that of stationary 
engineer. I am president of the International Union of Steam and Operating 
Engineers, Local No. 20, and have an office at 154 East Fifty-fourth Street, 
New York City. Our organization, which is affiliated with the American Fed- 
eration of Labor, has a membership of about 1,500 men, and in my capacity as 
president of the union I see each one of these men once a week either at their 
place of business or at our meetings, which are held every Tuesday evening. 

II. During the past year our union held four smokers and the only beverage 
which was served at these smokers was ** war beer," which, as I am informed 
and believe, contains not to exceed 2.75 per cent of alcohol by weight I have 
seen the members drink large quantities of this beer, but have never .observed 
any signs of intoxication resulting therefrom. Furthermore, after our regular 
weekly meetings it has always been customary for a large number of us to 
adjourn to a near-by caf6 for a social gathering. It is our habit on these 
occasions to smoke and drink beer. At such times I have seen many men 
drinking as much as from 10 to 12 glasses of ** war beer " within a short time; 
but have never seen any intoxication result therefrom. 
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III. I am familiar with the sentiments of the men in our organization rela- 
tive to the threatened prohibition of the sale of beer. The organization unani- 
mously passed a resolution at the first meeting in March, 1919, to the eifect 
that It was the observation and experience of the members of the union that 
"war beer" is nonlntoxlcatlng, and that, therefore, any deprivation of this 
right to drink such beer Is an unjust discrimination and an Infringement of 
personal rights. This resolution was but a general expression of the Individual 
opinion of every member of the union. 

IV. In a trade such as ours, where men are compelled to work In hot rooms 
the entire day, beer is essential to their physical well-being. This Is the firm 
conviction of the men. From personal experience I know that nothing will 
alleviate the hot, parched feeling of the throat and mouth and revive the spirits 
of men working In sweltering engine rooms as will beer. Furthermore, I 
know that It is physically Impossible to drink water at such times without being 
exposed to the danger of cramps. I know these statements are true because I 
have spent my life in this particular trade. 

V. From my personal observation and experience I know and state that 
" war beer " is nonlntoxlcatlng. 

Edward J. Hanley. 



Timothy Healy, being duly sworn, deposes apd says as follows: 

I. I reside at 50 East Eighty-ninth Street, New York City, N. Y., and am 56 
years of age. I am president of the International Brotherhood of Stationary 
Firemen and Oilers. My trade has always been that of stationary fireman, 
and I worked at this trade for a period of about 20 years. Our brotherhood 
has a membership of about 50.000 men, and Is In turn aflfillated with the 
American Federation of Labor. We maintain an oflfice at 211 East Forty-fifth 
Street, New York City. My duties as president of the brotherhood carry me 
into all parts of the country and throw me into close association with a large 
proportion of the men In my own organization and with great numbers of work- 
men of other trades. I know, and It Is my business to know, the sentiments of 
these men on all matters affecting their personal welfare. 

II. The members of my organization, and In fact, worklngmen I have met 
elsewhere In my travels throughout the country, feel that their private rights 
are being Infringed upon by the threatened deprivation of their freedom to 
drink the beer to which they are accustomed. It was for this reason that this 
brotherhood refused to hold its last convention In a dry city. A sentiment such 
as this among the worklngnien and the added feeling that they are really 
being discriminated against causes discontent and a lack of Interest In their 
work. The workmen, during the war, many times refused to go on strike 
for just grievances through purely patriotic motives. They now feel that this 
coming prohibition against the beer they have been drinking In their homes 
and at such times and places as they desired is a grave Injustice to them, who 
alone must suffer because of the limitation. They can not afford to stock up 
as their wealthier neighbors can. The best they can do Is to satisfy their 
dally needs. This sentiment among workmen of the country is one which is 
growing more pronounced every day. For example, I have just returned from 
one of my weekly trips and I could see that this feeling was much more 
noticeable than upon a trip which I took through the same portion of the 
country about three weeks before. 

III. My trips throughout the United States, taken for the purpose of carry- 
ing out my official duties and In the Interest of close cooperation between the 
Government and Industry, have been especially numerous during the war. 
I have been In all the large Industrial centers during the past two years, and 
in some of them many times, and have observed the amount of " war beer ** 
which the workers have been accustomed to drink, and its effect upon them. 
I am able to state, as a result of my observations of large bodies of workers 
while drinking " war beer " and afterwards, that " war beer " Is not Intoxi- 
cating. I have seen men drinking It with their meals, between meals, at public 
gatherings, and In the privacy of their homes — under all conditions and In 
quantities varying from a glass to as much as the drinker desired. Nowhere 
and at no time during 1918 and 1919 have I seen any signs of Intoxication 
as a result of drinking this beer. 

IV. It has been said that beer was a contributory cause to the slight labor 
troubles that arose during the war, but I have found, and other men In my 
position will tell you, that worklngmen are most willing to carry out the 
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agreements made by their organizations when happy and contented, and the 
very fact that they were receiving the food and drink to which they were 
accustomed made the work of the labor leaders in warding off trouble immeas- 
urably easier than it could have been under less favorable circumstances. 
The only serious labor trouble that we had was the ship strike at Seattle, 
Wash., and, in support of the views I have just expressed, it is to be noted 
that this strike was instituted in a bone-dry State and was broken because of 
the patriotic efforts of labor leaders who feel most strongly that the infringe- 
ment of the workingman'B right to drink the beer he knows to be harmless 
is a curtailment of his individual rights and liberties. 

Timothy Healy. 



George F. Trommer, being duly sworn, deposes and says as follows : 

I. I reside at 1573 Bushwick Avenue, Brooklyn, N. Y., and am 43 years of 
age. I am the president of the John F. Trommer Evergreen Brewery, situated 
at 1632 Bushwick Avenue, Borough of Brooklyn, N. Y., and have been connected 
with the said brewery for tiie pa.st 21 years. At the present time I am the 
active head of the said business. Connected with my brewery and upon the 
same premises are a restaurant, halls, and gardens, and this part of the busi- 
ness has attracted a great amount of patronage since its inception. Among 
the frequent patrons of this restaurant are included clergymen, doctors, city 
officials, and a variety of citizens from every walk of life. 

II. The restaurant, with its halls and summer gardens, can accommodate 
and entertain about 4,000 persons. .The entire property contains about 150,000 
square feet. The main ballroom lias a seating capacity of 2,000 persons and 
can accommodate 1,000 couples. 

III. In the spring and during the summer and early fall this establishment 
is the resort of automobilists, as well as of families residing in the immediate 
neighborhood. It is a familiar sight to witness a gathering of young and old 
assembled around the same table eating and drinking. At least 75 per cent 
of the total liquid refreshments served and sold in this" restaurant consists of 
the so-called " war beer." During the past year the sales of beer totaled, in 
barrels, 3,763, or approximately 1.881,500 glasses. 

IV. I am upon the premises in connection with my supervisory duties at 
least 12 hours each day, and observe all that takes place in the dining room 
and the main hall. From personal observation I state that the beer as now 
brewed, which contains approximately 2.75 per cent by weight of alcohol, is 
non intoxicating. In my judgment it is practically impossible for one to become 
intoxicated by drinking the beer as it is now brewed. 

V. There are employed in connection with the above brewery and restaurant 
approximately 156 employees. It has been our policy to allow them to con- 
sume, during the working day, as much of the 2.75 per cent beer as they 
desire. The workmen avail themselves fully of this permission. The con- 
sumption of this beer by my employees has never made them intoxicated, nor 
has it in anv degree decreased their efficiency. 

George F. Trommek. 



Sam S. Brewer, l):?ing duly sworn, deposes and says as follows: 

I. I reside at Port Washington, Long Island, New York State, and am 39 
years of age. I am secretary of the Lager Beer Brewers' Board of Trade of 
New York and vicinity, and the secretary of the New York State Brewers' 
Association, which associations have their headquarters and transact business 
at 109-111 East Fifteenth Street, Manhattan, New York City. I have occupied 
my present position for two years, and previous to assuming the secretaryships 
of the above associations I was for eight years manager of the organization 
and publicity bureaus of the New York State Brewers' Association. I have 
made for many years a special study of all questions affecting the manufacture 
and sale of beer. The statements contained in this affidavit, with the ex^ptious 
of those of Leonhard Michel and Jean E. Blaise, were made to me personally, 
and also submitted to me in the form of affidavits. The Michel and Blaise 
statements were made in affidavits only. 

II. The Welz & Zerweck (Inc.), situated at 1562 Myrtle Avenue, Brooklyn, 
N. Y., is engaged in the business of manufacturing and selling beer, and Carl H. 
Zerweck is superintendent of such corporation and has t)een such for 10 years. 
He personally states to me that he has about 150 mep under his direct super- 
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vision, and that these men perform their duties in and about the plant under 
conditions that are more or less hazardous, due to the fact that there is con- 
siderable handling of heavy packages in close proximity of rapidly moving 
machinery, the floors being slippery. 

These employees drink from 8 to 10 glasses of the mild beer, known as " war 
beer," per day, and in some cases some employees exceed that amount, but 
despite this liberal allowance not n single case of intoxication has been recorded 
during the past two years. Mr. Zerweck states that from his study and 
experience it is practically impossible for any man who is physically and 
mentally normal to become intoxicated on beer containing not to exceed 2.75 
per cent alcohol by weight. 

III. Fred Balz is superintendent of the Rubsam & Horrmann Brewing Co., 
of 191-193 Canal Street, Stapleton, Staten Island, N. Y., which is engaged in 
the business of manufacturing and selling beer. He has occupied his present 
position four years. He is 44 years old, is a graduate and post graduate of the 
United States Brewers' Academy and for 16 years has been a brewmaster. 
During the past year or more his concern has been manufacturing " war beer,** 
which is a beer containing not to exceed 2.75 per cent.of alc'ohol by weight, 
equivalent to 3.4 per cent by volume. 

Mr. Balz has 120 men directly under his supervision. Owing to dangers 
incidental to the operation of bre\\ing he keeps his men under constant super- 
vision, and he would be quick to notice any man who is intoxicated in the 
slightest degree, as an injury to any ofi the employees would involve compensa- 
tion under the State statute known as the Workmen's Compensation Act. 
The company officers have permitted the men to drink all the " war beer ** they 
desire, because they consider it nonintoxicating. He has frequently noticed that 
many drink more than 12 glasses ia the course of a few hours, and he has not 
seen a single instance of drunkenness during the past year. 

He further states that it is his duty carefully to watch and study the con- 
dition of all employees, and that during the closing hours of the day's work, 
after the men have drunk considerable beer containing not to exceed 2.75 per 
cent of alcohol by weight, their efficiency is in nowise impaired. 

He also affirms that he is a beer drinker himself and is positive that no 
practicable quantity of the ** war beer " that he could drink would intoxicate 
him. 

IV. Leonhard Michel, president and brewmaster of the Leonhard Michel 
B^ew^ng Co., which is engaged in the business of manufacturing and selling beer, 
and is situated at Third and Bond Streets, Brooklyn, N. Y., states that he is 72 
years old and has kept his present position for the past 12 years. He has 
70 men under his direct supervision, and states that owing to the dangers at- 
tendant upon the operation of brewing he exercises " the utmost care and 
vigilance in the supervision of his men, and that he naturally would observe 
any signs of intoxication on the part of any of them. He also states that dur- 
ing the past year or more his company has been manufacturing " war beer,** 
which Is a beer containing not to exceed 2.75 per cent of alcohol by weight, 
which is equivalent to 3.4 per cent by volume, and that many of the men drink 
at least 12 glasses within the course of a few hours at labor. 

Mr. Michel states that he has had no trouble from this source, and that 
while the men drink practically all the beer they desire, they do not become 
intoxicated and their efficiency toward the end of the day's work is equal to 
that manifested during the early hours of the day. He is a beer drinker 
himself, and the "war beer" which is brewed at present would not in his 
opinion cause intoxication, no matter what quantity was absorbed. 

V. August E. Uihlein is the superintendent of the John Elchler Brewing Co., 
which is engaged in the business of manufacturing and selling beer, and is 
situated at 3582 Third Avenue, Bronx, N. Y. He has 65 men under his super- 
vision, and it is the custom of his concern tp permit the men to drink all the 
"war beer" that they desire, many of them averaging 12 large glasses per 
day, but during the past two years he has not known or heard of any incident 
In'whlch any of them have even been partially Intoxicated, nor has there been 
any Indication that their efficiency was Impaired at any time during the work- 
ing hours. As superintendent it was his duty carefully to watch and study 
the condition of all employees, and during the closing hours of the day's work, 
after the men had drunk considerable beer containing not to exceed 2i per 
cent of alcohol by weight, their efficiency was in nowise impaired. 

Mr. Uihlein is 48 years old and has occupied his present position for more 
than 24 years ; and he states that after years of study and practical experience 
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he is of the opinion that the mild beer recently manufactured and sold, and 
known as " war beer," containing not to exceed 2f per cent alcohol by weight, 
i« not Intoxicating. 

VI. Otto Selg is the brewmaster of A. Hupfel's Sons, who are engaged In 
the business of manufacturing and selling beer and whose plant is situated at 
Third Avenue and One hundred and sixty-first Street, Bronx, N. Y. He 
is 49 years old and has held his present position for six years. He is a gradu- 
ate of the United States Brewers' Academy for the year 1892-3, and has been 
a brewmaster since 1895. During the past two years his brewery has been 
manufacturing ** war beer," which contains not to exceed 2f per cent of alcohol 
by weight The men under his direct supervision drink on an average of at 
least 12 glasses of such "war beer" per day, and there has been no case of 
Intoxication in his department. He declares that during the past two years, 
since the men have been getting beer containing not to exceed 2f per cent of 
alcohol, he has not noticed a single case of even partial intoxication. In his 
opinion no normal man can drink enough of beer containing not to exceed 
2f per cent alcohol by weight to become intoxicated. 

He further affirms that he is a beer drinker himself and that he knows from 
his personal experience that it would be practically impossible to imbibe 
enough of the above-mentioned beer to cause intoxication. 

VII. Ludwig Schueler is the superintendent and brewmaster of the V. 
Loewer's Gambrinus Brewery Co., which is engaged in the business of manu- 
facturing and selling beer and is situated at 521-523 West Forty-first Street, 
Manhattan, N. Y. He is 51 years old and has occupied his present position for 
the past 24 years. He attended the United States Brewers* Academy and 
graduated from that academy with the highest honors in his class. 

Mr. Schueler states that of the 60 men imder his direct supervision, all of 
whom -perform their duties under conditions which are more or less hazardous, 
not one has become intoxicated during the past two years, and that there have 
been few accidents. He also states that during the past year or more his con- 
cern has been manufacurlng " war beer," which is a beer containing not to 
exceed 2f per cent of alcohol by weight, equivalent to 3.4 per cent by volume. 

He further states that at various times certain alterations and improvements 
have been made about the breweries by many different trades, such as car- 
penters, machinists, electricians, etc., and while those workmen have been per- 
forming their duties inside the brewery they have been permitted to have as 
much *' war beer " as they desired to drink without any charge and without 
any limit as to quantity. Notwithstanding this fact, there was no lowering 
in efficiency during the day's work and he did not notice any signs of intoxica- 
tion on the part of these outside workmen. 

He states that he Is a beer drinker himself, and has been for the past 40 
years, and that he is thoroughly familiar with the contents and the Ingredients 
used In the manufacture of " war beer," and thinks that It Is practically Impos- 
sible for any normal man to drink enough of this beer, containing not to exceed 
2f per cent of alcohol, by weight, to become Intoxicated. 

VIII. John Nuber is the master brewer of the Otto Huber Brewery, which is 
en.s:aged in the business of manufacturing and selling beer, and is situated nt 
244*Meserole Street, Brooklyn, N. Y. He is 42 years old, and has occupied his 
present position for the past 10 years. 

He Is a high-school graduate, served an apprenticeship in a brewery, and 
graduated from the Brewers' School, and has worked in different breweries in 
this country and abroad. He has 30 men under his direct supervision. He 
states that he exercises most careful supervision and control of these men in 
order to prevent accidents which would result In compensation under the State 
statutes. He states that the majority of the men In the employ of the Huber 
Brewery are either middle-aged or old men and have been with the concern for 
many years. The average age of the men Is 49 years, the oldest being 67 years 
of age. Some of the men have been employed 44 years. 

He states that there has been no case of intoxication in his plant since the 
alcoholic content of the product has been limited to 2i per cent alcohol by 
weight. 

The men drink from 8 to 12 glasses of " war beer " per day. During the past 
18 months only one man has been compelled to stay home from work on account 
of an accident, and that was caused by a keg falling from the skid and bruising 
his foot. 

Mr. Nuber is a beer drinker himself, and Is of the opinion that " war beer." 
that Is, beer containing not to exceed 2} per cent of alcohol by weight is non- 
Intoxicating. 
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IX. Feliz Spitzner is the superintendent of the Central Brewing Co., of New 
York, which is engaged in the business of manufacturing and selling beer, and is 
situated at Sixty-eighth Street and East River, New York City, N. Y. He Is 
46 years old and has occupied his present position for the past 19 years. 

He is a graduate of the United States Brewers' Academy, 1897. He has 200 
men under his direct supervision, and It is the policy of the brewery to exercise 
the utmost vigilance over the men in their employ in order to prevent accidents 
and to keep the work up to the highest state of efficiency. It is the custom of his 
brewery to allow the men to drink practically all the " war beer " they desire, 
and they drink on on average of from 8 to 12 iilasses ner day. During the past 
two years he has not observed a single case of intoxication, nor has he noticed 
any decrease In the efficiency of the work during the course or at the end of the 
day, notwithstanding the fact that the employees are allowed to drink all the 
** war beer " they desire. 

Mr. Spitzner is a beer drinker himself and Is positive that beer containing 
not more than 2f p< r cent alcohol, by weight, could not cause intoxication. 

X. Jean E. Blaise is the superintendent of the Peter Doelger Brewing Co., 
which is engaged In the business of manufacturing and selling beer, and is 
situated at 407 East Plfty-flfth Street, Manhattan, N. Y. He has occupied his 
present position for 15 years, and Is 49 years of age. 

Mr Blaise has direct supervision of 200 men and he sMtes that nearly all 
the work done at the brewery premises Is of skilled labor of a fair or high 
order and that much of it involves a risk to the worker himself or to his 
fellow workmen. For this reason it is the policy of the brewery and himself 
to observe constant vigilance over the employees and he has at all times been 
in a position Immediately to note any signs of intoxication on the part of any 
employees. 

The men drink practically all the " war beer " they desire while at work, 
averaging from 8 to 12 glasses per day, but their efficiency has not been at any 
time lowered, and there are few accidents. 

He states, further that he has made diligent study and observation of his em- 
ployees and other persons regarding the quantity of " war beer " they could 
drink, and in his opinion^ no quantity containing not to exceed 2i per cent 
alcohol, by weight, that could be drunk in the course of a day, could intoxicate 
a normal man. 

He also states that he is a beer drinker himself, that he frequently drinks 
beer containing not to exceed 2i per cent alcohol, by weight, and that It is non- 
intoxicating. 

Sam S. Bbewer. 



Hugh F. Fox, being duly sworn, deposes and says as follows : 

I. I am 56 years of age and reside at Riverside, Conn. I am now, and have 
been for 11 years, secretary of the United States Brewers' Association, an or- 
ganization comprising in its membership 60 per cent of the brewing corpora- 
tions and concerns of the United States as measured by numbers, and consider- 
ably more than 60 per cent of the brewing Industry of the United States, when 
calculated on the basis of barrelage or output. I am also vice president of 
the New York & Pacific Hop Co. of Newark, N. J., and for 26 years prior to my 
secretaryship with the United States Brewers' Association I was engaged in 
the hop business. For 20 years I bought and sold hops and visited the princi- 
pal brewers at their plants at frequent intervals. 

II. As secretary of the United States Brewers' Association I am In constant 
communication with the brewers, visit brewing plants and the principal brew- 
ing centers, and serve as secretary of the various standing committees of the 
same association which procure statistics as to the materials used In brewing, 
promote the development of the crops of raw materials which enter into the 
process of brewing, and procure and keep records of all labor contracts entered 
into by brewers. The United States Brewers' Association acts as a bureau of 
information upon all matters pertaining to the brewing Industry, and I am con- 
versant with the manufacturing, commercial, and financial aspects of the brew- 
ing business. 

III. The latest official figures as to the value of the Investment In establisL- 
meuts engaged in the production of malt liquors in the United States, the 
number of employees engaged in the industry, the salaries and wages paid to 
such employees, the value of the product of the industry, and the value added 
to the material by the manufacture are for the year 1914. Since that time 
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the volume of the business has been reduced, but due to changes in the value 
of the property and of the product of the business, and in the scale of wages 
and salaries, the official figures for the year 1914 represent approximately the 
situation at the present time. 

These official figures for 1914 appear in a number of publications issued by 
the Bureau of Census of the Department of Commerce of the United States 
Government, among them being Statistical Abstract of the United States, 1917, 
fortieth number. This shows that in the year 1914 there were 1,250 establish- 
ments engaged in the production of malt liquors in the United States, and that 
a total of 75,404 persons were engaged in the industry, of whom 62,070 were 
the average number of wage earners and 12,823 were salaried employees. The 
actual capital invested in the industry was $792,914,000; the salaries paid 
amounted to $27,002,000; and the wages paid amounted to $53,244,000. The 
value of the product amounted to $442,149,000. The value added to the 
material by manufacture was $312,425,000. These statistics are fcfund on page 
196 of the aforesaid Statistical Abstract of the United States, 1917. 

The report of the Commissioner of Internal Revenue for the fiscal year 
ended June 30, 1918, shows that the output of breweries aggregated 50,287,121 
barrels, a decrease of 10,530,258 barrels from the production in 1917. This 
decrease was principally due to war restrictions under the orders of the 
United States Food Administration. The commissioner reports that the in- 
ternal-revenue receipts from the tax on fermented liquors for the year ended 
June 30, 1918, amounted to $126,285,857.65. The tax now in effect of $6 per 
barrel would yield an annual revenue on the same barrelage of $301,722,726. 

IV. The malt industry throughout the United States is dependent almost 
entirely upon the continuance of brewing, as the brewing industry absorbs or 
purchases almost all of the malt which is produced, and as there is very little 
demand for malt for any other purpose. 

V. The growing of hops in the United States is very largely dependent upon 
the continuance of brewing, as the brewers of the United States have consumed 
a very large proportion of the hops grown in this country, and as there is very 
little demand for hops for any other purpose except for use in brewing. The 
Thirteenth Census of the United States, 1910, volume 5, shows that in the year 
1909 44,693 acres were devoted to the growth of hops in the United States and 
that the production was 40,719,000 pounds, valued at $7,845,000. While the 
production of hops has decreased since the year 1909, the market value has 
very considerably increased. The hop crop fluctuates considerably from year tc 
year, according to the weather conditions during the growing season, but under 
favorable conditions it is expected that the yield in 1919 will amount to over 
25,000,000 pounds, which at present prices will have a value of $10,000,000. 

The value of land used for hop growing runs from two hundred to five 
hundred dollars per acre, and the investment in kilns, trellis, and machinery 
and equipment used in this business varies from two hundred to five hundred 
dollars per acre of land devoted to the growing of hops. At a most conservative 
estimate the value of the investment in the hop business is at the present time 
more than $10,000,000. 

VI. In addition to the foregoing industries which are entirely or almost 
entirely dependent upon the brewing industry, there are a number of others 
which are in considerable part dependent upon the brewing industry. Examples 
of such industries are glass blowing, cooperage, and the manufacture of special 
machinery used in the brewing and allied lines. From my knowledge of the 
investment in the brewing and malt and hop industries and of the extent to 
which other industries are dependent upon the brewing business I conservatively 
estimate that the total capital invested in the brewing business and in de- 
pendent industries to the extent to which they are dependent upon the brewing 
business is over $1,000,000,000. 

VII. I am informed and believe that on April 24, 1919, A. Mitchell Palmer, 
Attorney General of the United States, issued an announcement which was 
published on the following day in the newspapers of the United States. This 
announcement read in part, as follows: 

"As the law stands, the manufacture of beer, whether it contains 2f per cent 
of alcohol or any alcohol, is prohibited. We expect to enforce war-time prohi- 
bition very strictly. Prosecutions will be made by the Department of Justice, 
which has under the law the enforcement of every statute which carries a 
penalty. 

"The 2f per cent beer matter is being thrashed out in the courts of New 
York, and I am cooperating with the brewers of New York to get a speedy de- 
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dson In tlie sort pending there, so the brewers may know where they stauU. 
I Stan expect thnn to stand by that decision, and have asked them to uoiity 
the brewers thronghont the country to that effect. 

** Meanwhile the manufacture of beer, regardless of its alcoholic eontenta, 
violates the law. That is the contention of the Department of Ju^tUv. 
Wl»lesale action against brewers mil result after May 1 If btn^r U luauu- 
factnred."' 

I am izEfii^med and brieve that on April 27, 1919, tlie Attorney General guve 
om an interriew, which in part read as follows : 

"I have no power to grant amnesty to anyone who may see fit to manufac- 
ture beer pemiLng an authoritative judicial omstructlon of the law. aiul \ am 
sure that brewers g«ienilly uinl**r>-t:ind that the mMiileiicy of lltltfallon will 
be no protection against prosecution for offenses under the law." 

I am farther informed and believe that on April 12, 1919, the ConunUalontJV 
of Internal Revenue made a statement with respect to the enforcement (if the 
statnte of November 21, 1918, reading in part as follows : 

''Existizur revenue laws with regard to the control of Illicit manufacture 
and sale will, of course, remain In force tmtil n?peale<l by the (Jouk'i'ew, TUetr 
enforcement will continue to be given the vigorous attention of Internal vtvo- 
nne offifers until repealed. However, the Issuing of llcen»w»ii for the nmuu- 
factime prohibited by the war-time prohibttioQ a^.-t will naturally ceatie with 
July 1^ assuming^ of course, that neither the Pre4i*J*-nt nor the C!(jntfi'etifii ttluyw 
the op»at]oo of that law." 

VIII. The success of a brei^inff establi^ifam^H-.t >Wt^u'\h iiimhi Hh continuoud 
opCTatioQ and the ket^pinz toj^»*ther of a smtt' ♦►r' -^.vi:!-*! tt'rhnhnl nit*M, iralnetl 
wage eamersy canvassers, salesman, ami offi<>* •.^i-nri^v***^. Tlu* ^tnitimim i»f Ihe 
bnstnen; for even a short peri^xi of tiw.*^, tnvo[r..^ h .j^vy h»*»*4'»4 tn th«* hMhiblry 
for a much longer peri^xl than that of th*> st'-prjir'- f^-lf. if lh»* wnik tihiMilii 
be stopped, there w«>uld !>*? a fnirtial an.! n'.r'Ai.rit^ly a total <l)s»|»t'i'«rt| i»f \U^ 
work, the office and fli^trihntinz forr-vi* of r.h*? iri'iix-rry, utui t'vwi If fho Ihltn- 
mpdon should be for even a short p«^nod, r.t*-s*^ f^rf^-i* ctttiUX tuti \n* hiillt \\\\ 
again, either in numbers or in qaaiiry. f'»r a. foo'x r>*'n"'t '/f Hri.** «fi»'r IhM \\Ui\\\ 
wa^ ready to resume op**rariori.4. In moKr of r.:^*^ S ."•.'»-«' ri*.*^ Ir Im^^ taki«n (wwn 
30 to 30 years to build nr; ih^ir pr*-^ni: fon*?**, -ir.d 'larli.'^ thJ« iititt* (he t^v^r 
panics have b«eii enabled to creat:*^? m<.r<r. hJiHij *^r^Tdz*-ii titui twmi hitf-i.i' 
specialized staffsw 

The same dUSenlty wonUi art«^ wirfi r»e^-#rct ro Kt^ br«-w*^ry plimtM, V\k 
eqnipment is of a ki!i<il which r*^.'it:j lfa.iL4 irr.'j <i,M*^r,i.r T..*- prime hmwi^iif 
of the art of brv^winz o<'U<Ki^ in rh^ ab^'^. .".» ^i^^ur. .'>^s» t/f ail of iUv (rtjuii>- 
mat and of tiie establL^hm^mt. T^.*? ma.':i:i.r»ri'7 ^'^ '*f- •'>*• ^'•-vf ki*y<*(| uic t*'^ 
cellars kept cool by rctris^fcrsttlfrci : th^ c^.'^c^r*^*: -r^^^^..^. ".tf hz/^ii^-n*, and the r>-- 
naces maintain^ in ^rt<^^ ox,' 'In. on : >j.-»! -.r.K <//ri)^r i^r.^^ umnt Im A»-^ 
absolutely frwp fr»>m any it^r.^irizt^h'^- T.:<t :)l•'r'trHrr^^^ ^lan not r^* uimhI Air «'•>•'' 
purposes daring eithfe^r a Kfrc^j^/ns-ry *t:o<;r «^^ '^ «- C^yr]if».ri*^nt eUmlitu o( ^ 
basinesBL 

The impodsibi'ifry fcf <:» r^fiK-t.'r.r ^r.j ^^or '::5 .^> -t'^'^-.^cf fr.r wb/di fN- ".'-''^ 
and the raw masiMrLif ^r-^ct;^^-:* £ijj-'> '*^<'. ''^♦-♦'^'- .ii.)'> i on« i-nw* in m'^- ■ 
another factor €iir«HL-i:r, r J::'iJ««r yf..Hs»i** -..-7^'cct -.;:« '^♦riii,«: wf ^, rjwM|iur«n v- 
The hop* wfakdi ar*r rj:«»H.f Ir. *. -^-^-w./.j: ^jn*- r^z-vT nn -Ji« K^^dtiS^' <^w»v. •, •• 
where, aad mmst h^ ^i^jif^-^nd a ^.t.j: *:./.:*% :r. ^-r ^ ^.i.-*. The r^r/**.* *» ' 
for maltmg U vn^rriu 2& Knr*. v/.^- v:t*i.i, .K .vn»-4*.vA, f.i»//A*/" ^v 
Western State*/ tr.--! r.-.Ti*?! *.«^ *r-v;r.rC U..- -t ^ii ^lor.*., T/i.* »*' 
keep the rmw B».i.rT-:;*> <'.<:. i^r.-l r.^-'t'T t. . u i >mw r// /V • ^^ 
resompdoo of tisiwr t,»x.¥wj>*:i** -..*- n.'j««< -.v -:ik .miHitw/ /-^^ 
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made only upon the knowledge that their product for the period of such con- 
tracts will be taken by the brewing interests. 

If therefore the breweries of the United States should be compelled to close 
their doors for any period, the effect would be to disrupt their business and the 
businesses dependent upon it. to disorganize the personnel of all the establish- 
ments involved, to scatter their forces, and to destroy a great part of the capital 
invested in those industries. No one could calculate how large or how much 
the d£lmage would be. 

Aside from the mere temporary stoppage, any interference with the brewing 
industry would result in irreparable damage to the owners of the properties 
and to the workers epgaged in the business. Seizure of the plants or of their 
products would halt the business, disperse its force, sacrifice its trade and its 
good will, and absolutely ruin many of the people engaged in the business. 
The same would result from the arrests of principals or their agents or em- 
ployees, or from prosecutions or threats of prosecutions. 

The buildings used for brewing have been specially constructed for brev^ing 
operations and are not adapted for any other purposes; the costly machinery 
and apparatus is specially designed for brewing purposes and is practically 
valueless for anything else; the containers used for beer, which are very ex- 
pensive, are not available for other uses, and the whole physical properties of 
the industy would be reduced to their salvage value as mere junk. 

A very large proportion of the wage earners engaged in the brewing industry 
are persons who have been employed for many years and have families de- 
pendent upon them. While they have been trained in the industry, their ex- 
perience has been specialized, and it would be exceedingly difficult for them to 
obtain a livelihood in other industries. They couM not, indeed qualify in other 
crafts and would have to take their chance of employment in the ranks of 
unorganized, unskilled, and seasonal labor. 

Hugh F. Fox. 



Robert Schwarz, being duly sworn, deposes and says as follows : 

I. I reside at 141 West One hundred and tenth Street, New York City. I am 
a consulting and analytical chemist, specializing in the chemistry and tech- 
nology of the brewing trade. I graduated from Columbia University, depart- 
ment of chemistry, school of applied science, in the year 1909, receiving the de- 
gree of bachelor of science and chemistry. Subsequently I took a course In 
microorganisms of fermentation at the laboratory of Alfred Joergensen, Copen- 
hagen, Denmark, in the summer of 1909, and later specialized in organic chem- 
istry and bacteriology. 

II. At present I am managing director of the First Scientific Station for the 
Art of Brewing, a corporation acting as brewers' consultant and analyst and 
having offices at 200 Worth Street, New York City. I have been connected with 
this company during the greater part of nine years. The First Scientific 
Station for the Art of Brewing has maintained large chemical and biological 
laboratories and a staff of competent brewing experts and technologists for 
the past 39 years, during which time it has been in close touch with all de- 
velopments in the brewing industry and has acted as consultant and analyst for 
hundreds of breweries throughout this country, Canada, and Mexico. 

III. I visit a large number of breweries and brewing plants each year abd 
many brewers, or their representatives, visit me at the offices of the First 
Scientific Station for the Art of Brewing for consultations regarding brewing 
processes and other matters pertaining to the industry. 

IV. The so-called " near-beer " industry covers the manufacture and sale of 
brewed beverages, which prior to 1917 were not subject to Federal tax and 
which are now subject to the tax on beverages derived wholly or in part from 
cereals or substitutes therefor and containing less than one-half per cent of 
alcohol. 

V. The so-called "near beers" are produced according to the same general 
process as is used in the manufacture of the so-called " war beer." The process 
is so modified that the alcoholic content of the finished product is less than one- 
half per cent. I have developed and installed systems used in the brewing of 
both the so-called " near beers " and the so-called " war beers." 

VI. These so-called " near beers " are sold under various special trade names, 
such as " Bevo," '* Pablo," " Cerva." In some instances the beverage is called 
" near beer " ; it is also labeled ♦* new-style beer." 

VII. These products are brewed at plants all over the United States and are 
consumed in practically every State of the Union. 
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Vin. From personal knowledge and reports of owners and managers of 
many of these plants, I estimate tliat the present annual production of brewed 
<*ereal beverages and so-called *'ncar beers'* is 31,000.000 gallons or more, and 
that the value of properties and equipment used in this industry is upward of 
$50,0OO,OiX). 

IX. I hnve personal knowledge of such brewed cereal beverages and so-called 
"near beers" which were made prior to 1917 and which were not then subject 
to Federal tax. 

Robert Schwarz. 



AFFIDAVITS FOB. DEFENDANTS. 

[See also pp. 72 to 77, Part I of hearings.] 

Edward M. Frankel, being duly sworn, deposes and says : 

I reside at 350 West Fifty-fifth Street, Borough of Manhattan, city of New 
York,, and am associated in industrial investigation with Dr. Ralph H. McKee, 
professor of chemical engineering, Columbia University. I have received a 
degree of bachelor of science in the College of the City of New York in 1912 
and a degree of doctor of philosophy from Yale University In 1916. I was 
research assistant to Prof. A. I. Ringer in biochemical investigation In the 
University of Pennsylvania Medical School from 1912 to 1914 and later assist- 
ant In physiological chemistry at Sheffield Scientific School under Profs. 
Chittenden and Mendel at Yale University during 1915 and 1916. I held the 
position of fellow physiological chemistry In Yale ^University from 1914 to 
1915. From 1916 to 1918 I was research biological chemist at the Harriman 
Research Laboratory, Roosevelt Hospital, New York City, taking charge at 
one time of the hospital diagnostic laboratory in the absence of the director. 
In 1917 I was retained by the United States Department of Agriculture, 
Bureau of Chemistry, under the title of specialist in physiological action of 
saccharin. During 1918 I was instructor in physiology at the College of the 
city of New York. I am a member of the American Society of Biological 
Chemists. I have had experience as an investigator in biochemical and phar- 
macological work, having published a number of papers in the Journal of 
Biological Chemistry, the Journal of the American Chemical Society, and 
Journal of Pharmacology in experimental therapeutics. 

I have been requested to state my views on the Intoxicating qualities of 
beer containing 2.75 per cent by weight of alcohol. I have reviewed 
the more critical and modern work In the field bearing on this point and find 
that according to the work of Dodge and Benedict, of the nutrition laboratory 
of the Carnegie Institute of Washington, that a quantity of diluted alcohol 
equivalent to 30 cubic centimeters of absolute alcohol — that Is, equivalent 1,000 
cubic centimeters (a little over a quart) of beer containing 2.39 per cent of 
alcohol by weight and 3 per cent by volume — can produce a depression of the 
faculties, and that such depression corresponds to the early stages of the 
phenomenon known as intoxication. 

The following citations show unmistakably the conclusions of these experi- 
menters, who, it must be borne in mind, began these studies five years ago, 
after having submitted their program of experiment to the criticism of the 
foremost physiologists of the world: 

PHYSIOLOGICAL EFFECTS OF ALCOHOL — ^BY DODGE. 

At page 136 : " Dr. Wells kindly served as subject for two days' Martin- 
threshold experiments, one with alcohol and one without. His Introspective 
notes show that he was aware of his being more easily satisfied of the presence 
of the sensations on the alcohol day. This Is proved to be correct by his rec- 
ords. They show that whereas without alcohol, that Is, on the normal day, he 
never once reported a sensation when there was no stimulus; on the alcohol 
days such errors were very numerous. Especially In experiments on tjie effect 
of drugs, we believe that such differences of critical reliability should be taken 
Into account.** 

At page 144 : " In psychological terms the sensory threshold rises or the 
sensitivity decreases as the experimental periods of three hours progressed. 
There is, however, a distinct difference between normal and alcohol days in 
this respect. On alcohol days the sensitivity decreases more than on the nor- 
mal.»» 

At page 185 : " The net result of this phase of our experimentation Is that the 
velocity of the eye movements and the speed of reciprocal innervation of the 
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finger are both regularly decreased by alcohol. As far as these processes are 
an Indication of the adequacy of motor coordination, the effect of alcohol on 
motor coordination is depressive. The similarity of the average percentile 
effects of alcohol on the two processes, while the processes themselves represent 
very different neural centers makes it probable that our experimental results 
indicate a widespread impairment of motor coordination as a result of moder- 
ate doses of alcohol." 

At page 241 : " But whether these generalizations be accepted or not, the 
experimental fact remains that generally decreased irritability of a consider- 
able number of related neuro-muscular processes consequent to the ingestion 
of alcohol was regularly accompanied by a relative acceleration of the pulse- 
rate. These two facts taken together we must regard as a clear indication of 
decreased organic efficiency as a result of moderate doses of alcohol." 

At page 252 : " There can be little doubt that even in small experimental 
doses along with and as a part of the general depression we have clear indica- 
tions of a paralysis of inhibitory or controlling factors." 

EFFECT OF ALCOHOL ON PSYCHO-PHYSIOLOGICAL FUNCTIONS — BY WALTER B. MILES. 

At page 126 : " The general picture for the effect of alcohol on Subject VI, as 
shown by the repetition series, is definitely one of neuro-muscular depression." 

At page 130 : * * * "It can be definitely stated that the differences on 
each alcohol day show that Inferiority Is pi?edomlnant in these periods. This 
condition or change to Inferiority denoted by the difference between prelimi- 
nary measurements and those made after the Ingestion of 30 cubic centimeters 
of alcohol should be designated as absolute, since It Is not relative to the normal 
or control results. There Is some Indication that the alcohol effect increased 
from day to day." 

At page 134: "The resulting data from the repetition experiments with 
Subject VI are the most complete thus far secured for any of the alcohol sub- 
jects used at the nutrition laboratory. These data show that concerning the 
nature of the alcohol effect this subject Is not a physiological exception accord- 
ing to present normal standards, since in 27 out of 30 measurements inferior 
functioning of processes was discovered after the ingestion of doses containing 
30 cubic centimeter of absolute alcohol." 

It has been shown that the absorption of alcohol from- diluted liquids such 
as beer and wine is very prompt. We may cite, in this connection, the state- 
ment of Chittenden, Mendel and Jackson studies In physiological chemlstfy^ 
Yale Bi-Centennial Publications, page 122, who states : 

" We may well believe, as stated by Ogata, that of 6.5 to 8.8 grams of alcohol 
introduced Into the stomach In wine or beer, 80 to 90 per cent disappeared 
within half an hour. Indeed, our own experiments on dogs with gastric 
fistula re lead to this conclusion. In one experiment, 50 cubic centlmetei'S of 
20 per cent alcohol were introduced Into the stomach, and on withdrawing 
the contents half an hour later, no alcohol whatever was found In the 40 
cubic centimeters of fluid obtained." 

I am, therefore, of the opinion, as a result of my review of the writings of 
the above investigators, that the beginning of intoxication effects is possible 
after the consumption of beer containing 2.75 per cent by weight of alcohol* 
when quantities such as are ordinarily consumed are taken. 

Edwabd M. Frankel. 

Charles Edward Nammack, being duly sworn, deposes and says: 

I. I reside at 379 Park Avenue, in the city of New York, State of New York. 
I was graduated from the Bellevue Hospital Medical College, with the degree 
of doctor in medicine, on March 10, 1881, and have been continuously in active 
practice ever since. 

II. I was appointed attending physician to the New York Hospital and out 
patient department on April 1. 1881, and served continuously in that depart- 
ment until April 1, 1904. During these 23 years, over 30,000 cases of general 
medical diseases, including many cases of acute and chronic alcoholism, were 
under my personal direction. In October, 1887, I was appointed, as a result 
of competitive examination, surgeon of police of the city of New York, and 
Imve held that office continuously since. In this capacity I have been brought 
frequently Into contact with cases of acute and chronic alcoholism. From 
1893 until 1898 I was visiting physician at the Gouvemeur Hospital, city of 
New York. Since January 1, 1896, I have been visiting physician to the Belle- 
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vue Hospital, city of New York, and am now medical director of the fourth 
division of said hospital. This hospital has a capacity of 1,500 beds, and 
maintains a department for the treatment of alcoholism, with an average 
yearly admission of 9,000. From 1906 to 1916 I was visiting physician at 
St. Lawrence Hospital, of the city of New Yorli. Since 1909 I have been visit- 
ing physician at St. Vincents, of the city of New Yorlc, an institution of 365 
beds, which treats about 400 cases of acute alcoholism every year. Since the 
organization, in 1889, ol the medical faculty of Cornell University in tlie city 
of New Yorli, I have been professor of clinical medicine in that faculty, and 
as snch I have lectured to students on the effects of alcohol upon the human 
body, and have demonstrated cases of all varieties and stages of alcoholism 
to successive classes of students. 

III. I have made over 60 contributions to medical literature since 1893, in- 
cluding articles on the use of alcohol in health and in disease, and including 
articles on various affections of the nervous system. I have contributed the 
article on alcoholism to the Catholic Encyclopedia. 

IV. I am now, or have been, member of the following societies: Fellow of 
New York Academy of Medicine; member of the New York county and State 
societies; member of the Bellevue Hospital Alumni Society; member of the. 
American Therapeutic Society; member of the American Climatological and 
Clinical Society; member of the New York Neurological Society. 

V. Leaving aside the social, moral, and economic questions involved in the 
subject of alcoholism, my experience witli those habitually or occasionally using 
alcohol as a beverage, as well as with those addicted to its constant use, has 
forced upon me the conviction that the ingestion of alcohol is not only 
entirely unnecessary during health, but that it adds to the labor of the body 
by the necessity for Its excretion after ingestion. The claim that alcohol has 
a food value in health is, in my judgment, entirely unfounded. It is always a 
narcotic poisoning, and never a food. The differences between alcohol and 
a real food substance are set forth in the following differential table prepared 
by Prof. Winfield S. Hall, of the North Western University Medical School, 
■Chicago : 

ALCOHOL. FOOD. 



1. A certain quantity will produce a 
certain effect at first but it requires 
more and more to produce the same 
effect when used habitually. 

2. When used habitually, it is likely 
to induce an uncontrollable desire for 
more in ever-increasing amounts. 

3. After its habitual use a sudden 
total abstinence is likely to cause a 
serious derangement of the central 
nervous system. 

4. Alcohol is rapidly oxidized in the 
body. 

5. Alcohol not being useful is not 
stored in the body. 

6. Alcohol is a product of decomposi- 
tion of food in the presence of a scarc- 
ity of oxygen. 

7. Alcohol is an excretion and in com- 
mon with all excretion, is poisonous. 
It may be beneficial in certain phases 
of disease, but is never beneficial to 
the healthy body. 

8. The use of alcohol in common 
with narcotics in general is followed 
by a reaction. 

9. The use of alcohol Is followed by 
a decrease in the activity of the mus- 
cle cells and the brain cells. 

10. Use of alcohol weakens and un- 
steadies the muscles. 

11. Use of alcohol makes the brain 
less active and accurate. 



1. A certain quantity will produce a 
certain effect at first, and the same 
quantity will always produce the same 
effect in the healthy body. 

2. Habitually used food never in- 
duces an uncontrollable desire for it in 
ever-increasing amounts. 

3. After its habitual use sudden 
total abstinence never causes any de- 
rangement of the central nervous sys- 
tem. 

4. All foods are oxidized slowly in 
the body. 

5. All foods being useful are stored 
in the body. 

6. All foods are the product of con- 
structive activity of protoplasm In 
the presence of abundant oxygen. 

7. All foods are formed by nature 
for nourishment and are by nature 
wholesome and always beneficial to 
the healthy body though they may in- 
jure the body an certain phases of dis- 
ease. 

8. The use of foods is followed by 
no reaction. 

9. The use of food is followed by an 
increased activity of the muscle cells 
and the brain cells. 

10. Use of food strengthens and 
steadies the muscles. 

11. Use of food makes the brain 
more active and accurate. 
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The claim that intoxication will not be shown in the human subject until 
the blood is carrying more than one-tenth of 1 per cent can not be laid down 
as a general proposition, for two reasons : In the first place the term" " intoxi- 
cation " has never been clearly defined ; In the second place, individual sus- 
ceptibility to the action of alcohol, or to any other narcotic poisoning, varies 
so greatly that academic rules cannot be applied to the general public. The 
further statement that it Is Impossible for the human being to Imbibe a sufll- 
clent quantity of beer, containing 2.75 by weight of alcohol, Is also, in my 
judgment, unsupported by facts. The testimony of brewery employees, or of 
waiters and managers of places where beer is sold and consumed, is not a 
fair criterion by which to judge of Its effects, any more than would be the 
testimony of those who are habituated to the use of other narcotic sub- 
stances. If personal experience is admissible evidence, I may say that the 
ingestion of 12 ounces of the lager beer at present on the market will produce 
in me decided and perceptible Influence of alcoholism. This latter form is 
more easily defined than are the terms intoxication or drunkenness. By 
alcoholism we understand the physical and mental symptoms and signs pro- 
duced by the ingestion of alcoholic substances. These symptoms and signs 
may vary from transient mental exhilaration up to unconconsclousness, end- 
ing In coma, and, perhaps, In death. The amount of alcohol necessary to pro- 
duce any or all of these symptoms and signs varies with individual suscepti- 
bility, with the state of the Individual's system at the time of taking, with 
all the circumstances of his environment, and can not be predicated by any 
hard and fast rule. 

VI. I am not in favor of universal prohibition, nor am I a fanatic on the 
subject of total abstinence. On the contrary, I have used alcohol very mod- 
erately myself during my lifetime, and I have prescribed It freely, perhaps 
generously, in various acute infectious diseases, and in amounts far in excess 
of any of the limitations imposed by the present prohibitory statute, but I 
am firmly convinced that while alcohol has a beneficial Influence in the treat- 
ment of diseases when intelligently directed, I am equally convinced that in 
health It Is entirely unnecessary as a beverage, that it is harmful to the 
healthy human organism, and that It Is ^n no sense useful as food in health. 
Based upon my studies, abundant opportunities for professional experience, 
and personal test of the product, I am of the opinion that beer containing 
2.75 per cent of alcohol is an intoxicating beverage. 

Charles E. Nammack. 

BEPLY AFFIDAVIT FOB PLAINTIFFS. 

Charles A. Rosewater, being duly sworn, deposes and says as follows : 

I. I have heretofore made affidavits in these proceedings In which I have 
fully stated my qualifications and experience in the study of the effects of 
alcohol upon the human body, and refer to and make part of this affidavit 
said statement of qualifications, without repetition of the same herein. 

I have read and considered the affidavits in these proceedings submitted by 
the defendants in the above-entitled suits in answer to the affidavits of the 
above-named complainants upon the motion for a preliminary injunction, and 
particularly the affidavits of Drs. Reid Hunt, Edward M. Frankel, Charles 
Edward Nammack, Harvey W. Wiley, and Arthur Dean Bevan, and of the 
Chemists William Geagley, Abel R. Todd, and George R. Higley. The follow- 
ing is a brief reply to some of the statements contained in these affidavits. A 
full refutation can be presented later at the hearing on the merits. 

II. Dr. Reid Hunt in his affidavit bases his conclusions that beer with an 
alcoholic content of 2.75 per cent by weight should be classed as an intoxicating 
beverage upon experiments by Dodge and Benedict. These exepriments. how- 
ever, were made with 30 and 45 cubic centimeters of alcohol admlnlstercnl In 
a solution of cereal coffee. Dr. Hunt has failed to state the great difference 
betw^een the percentage of the alcoholic content of the solutions used by Dodge 
and Benedict and the low alcoholic content of " war beer." 

In the report of these experiments of Dodge and Benedict in their work 
entitled " Psychological Effects of Alcohol," we find at page 80 that the 30 cubic 
centimeter example is designated as dose A and the 45 cubic centimters as dose 
B, and that " the total volume of dose A was 150 cubic centimeters, and that of 
dose B was 225 cubic centimeters." It follows that both dose A and dose B had 
an alcoholic content of 20 per cent by volume, which is equal to about 16 per 
cent by weight. The alcoholic strength of the Dodge and Benedict solutions 
were, therefore, practically six times greater than the alcoholic strength of the 
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beer now In question. This great disparity between the respective alcoholic 
content of the Dodge and Benedict solutions used in these experiments quoted 
by Dr. Hunt and the " war beer " makes the Dodge and Benedict findings in 
respect to the reflex actions of little or no value in determining the effect upon 
the reflex actions from the drinking of beer with an alcoholic content of 2.75 
per cent. Even then the small percentile changes in reflex action noted by 
Dodge and Benedict from their solutions with an alcoholic content of 20 per 
cent should not be considered as a measure of intoxication or as a factor upon 
which a state of intoxication can be determined, as that term is ordinarily 
understood. The question is not whether 2.75 per cent beer will stimulate or 
produce some effects, but whether it will cause intoxication. Furthermore^ 
the depression of the reflexes may on occasion be beneflcial and such depression 
is normal during the period of sleep. If depression of the reflexes were in 
itself to be considered as undesirable, it would follow that sleep was unde- 
sirable. Again, reflexes are likewise depressed after a person has indulged in 
a full meal. 

Dodge and Benedict summarize their work on this point by statin.:: (p. 247) : 

" The naive assumptions that increased physiological action Is always or- 
ganically beneficent, as weil as that depression of physiological action Is always 
organically disadvantageous, are merely popular prejudices." 

The slight depression of nerve centers of which the ordinary Individual Is 
wholly unconscious should not be considered as Impairing his usefulness in 
the slightest degree, or as alTordlng a meay^ure by which to determine whether 
or not he Is intoxicated. 

It will be noted that the definition of Intoxicating liquor given by Dr. Hunt 
is as follows (par. VII) : 

" If by the term ' Intoxicating liquor ' is meant a liquor which contains suf- 
ficient alcohol to cause, when the liquor Is taken In amounts which are not 
unusually taken by men, distinct effects upon the nervous system, the effect* 
being characteristic of and due to the contalnetl alcohol, I am of the opinion 
that beer containing 2.75 per cent by weight of alcohol should be classed as an 
intoxicating beverage." 

Dr. Hunt thus assumes that any liquor containing alcohol regardless of the 
quantity, the Ingestion of Vv'hich has distinct effects upon the nervous system, 
produces Intoxication. Using the word " intoxicating " In this sense would re- 
quire the inclusion of tea, coffee, and many soft drinks among intoxicating 
liquors, because they have distinct effects upon the nervous system. 

III. Dr. Edward M. Frankel does not state that the " war beer " Is Intoxi- 
cating, but: 

'* I am, therefore, of the opinion, as a result of my review of the^wrltlngs 
of the above Investigators, that the beginning of Intoxication effects is possible 
after the consumption of beer containing 2.75 per cent by weight of alcohol, 
when quantities such as are ordinarily consumed are taken." 

This opinion Is based, according to Dr. Frankel's statement, upon a review 
of the work of Dodge and Benedict, and not upon personal investigation, knowl- 
edge, or experience. It Is apparent that Dr. Frankel measures intoxication in 
the same manner as Dr. Hunt does in his aflfidavlt, and that, according to the 
rules which he applies to a malt beverage, to determine whether or pot It is 
intoxicating, tea and coffee would be intoxicating. 

IV. Dr. Charles Edward Nammack in his affidavit discusses at considerable 
length food and therapeutic values of alcohol, but this is hardly germane to 
the question In Issue. Thus he states (par. V.) : 

** The claim that alcohol has a food value In health is. In my judgment,, 
entirely unfounded." 

On this point he Is at variance with Dr. Reid Hunt, another of the defend- 
ants' expert witnesses who, in the " Hygienic Laboratory Bulletin No. 33,**^ 
issued by the Treasury Department of the United States, entitled " Studies In 
Experimental Alcoholism by Reld Hunt," states at page 33 as follows : 

•* The greatest advance In recent years In our knowledge of the physiological 
action of alcohol has been a clear demonstration that alcohol Is oxidized In the 
body and may replace fats and carbohydrates and to a certain extent, the 
protelds of an ordinary diet. So clear has been this demonstration that thfe 
view that alcohol, in moderate amounts should be regarded as a food is almost 
universally accepted by physiologists, and the drift of opinion Is certainly to- 
ward the view that It Is in all respects strictly analogous to sugar and fats, 
provided always that the amount used does not exceed that easily oxidized 
by the body." 
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Dr. Nammack takes a view as to the food value of alcohol at variance with 
that almost universally taken by physiologists. Moreover, Dr. Nammack's state- 
ment in his affidavit as follows (Par. V) : "It (alcohol) is always a narcotic 
poisoning and never a food," should be compared with an article written by 
him entitled "The Treatment of Acute Lobar Pneumonia" and published in 
the New York Medical Record, under date of January 20, 1912, at page 108, as 
follows : 

" Personally, I believe that alcohol is a good antipyretic. Alcohol reduces 
temperature by increasing heat loss by evaporation and radiation; ♦ * * 
it supplies an easily oxidizable fuel to be burnt up instead of the tissues. In 
patients accustomed to its use, especially in the alcoholic pneumonias so 
numerous in Bellevue Hospital, I use it with a free hand ♦ * *." 

Dr. Nammack states that, from personal experience, he is of the opinion that 
" the war beer " is an intoxicating beverage and cites his own personal experi- 
ence in the drinking of 12 ounces of the present beer. It will be noted that 
he does not state that the ingestion of this beer made him intoxicated or 
drunk, but merely that it produced " decided and perceptible influence of 
^ alcoholism." He then defines what he means by alcoholism as follows 
(Par. V) : 

" The physical and medical symptoms and signs produced by the Ingestion of 
alcoholic substances." 

According to this definition, the slightest physical or mental effects that 
could only be measured by delicate instruments and would not be ordinarily 
apparent or discernible would constitute alcoholism. This is not the measure 
or test to determine whether or not a substance is or is not intoxicating within 
the meaning of that term as generaly understood or as defined in the moving 
affidavits in this proceeding. 

Dr. Nammack further states concerning alcohol as follows (Par. VI) : 
" * * * it is entirely unnecessary as a beverage, that it is harmful to the 
healthy human organism, and that it is in no sense useful as food in health." 

Against this opinion may be cited that of the famous English scientist. Law- 
son Tait, Avho on this subject declared himself : " * * * fully persuaded 
. after 30 years of life as hard in work and as full of responsibility as well 
could be, that the moderate use of alcohol is a necessity. in our modern life." 
And likewise may be cited the opinion of the highest medical authorities 
throughout the world. 

V. Dr. Harvey W. Wiley, in his affidavit executed April 22, 1919 (Par. V.), 
states that alcohol is regarded by all experts as a toxic substance without 
respect to its quantity ; that a little of it will produce a small degree of intoxi- 
cation, and that a lot of it a very advanced degree of intoxication. This ref- 
erence t« alcohol as toxic or poisonous is more theoretical than real. The 
term " poison " is relative ; the conditions and circumstances must be taken 
into account in connection with the use of the word. 

" The Committee of Fifty," in its work entitled, " The Liquor Problem." a 
summary of investigation, etc., by John S. Billings, Charles W. Eliot, and 
others, states: 

"The term poison belongs with equal propriety to a number of other food 
accessories, as coffee, pepper, ginger, and even common salt" (p. 23). 

It can be said as well-of the use of coffee, tea, pepper, ginger, or common salt, 
which, technically, are regarded by Dr. Wiley as toxic substances ; that a little 
of them would produce a small degree of intoxication. 

VI. Dr. Arthur Dean Bevan, in his affidavit submitted by the defendants, 
places his opinion not upon medical or scientific grounds, but upon what he 
terms "common sense." His conclusions, however, are entirely at variance with 
the actual experiments that have been conducted by the complainants* wit- 
nesses. His affidavit, moreover, does not furnish any facts upon which his con- 
clusion is based. He makes no allowance whatsoever for the dilution of the 
alcohol in the " war beer." He assumes that certain beers of high alcoholic 
content will intoxicate and, therefore, all that is necessary to produce intoxi- 
cation from beer with a lower percentage of alcohol is to increa.<?e the quantity 
ingestetl. This argiunent assmnes that the stomach has no limit to its capacity. 

VII. The affidavits of William Geagley, Abel R. Todd, and George O. Higley 
apparently use the word " intoxicating " in the same manner and w^ith the 
same meaning as the other aflSants for the defendants. I have already called 
attention to the fact that the world could be so used with respect to coffee, tea, 
etc., and it is doubtless in that restricted sense that these witnesses have made 
use of the term. The witness Higley differentiates between his use of " intoxi- 
cated " and the word " drunk." 
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VIII. It must be apparent from the affidavit of Henry Carter that in refer- 
ring to beer containing about 1 per cent of alcohol as an intoxicating liquor he 
uses the term " intoxicating liquor " as that term is defined in taxation meas- 
ures. His conclusion that beer of 2 per cent proof spirit is, in fact, an intoxi- 
cating liquor should be read in connection with his statement in his recent book 
entitled "The Control of the Drink Trade," published in 1918, page 179, as 
follows : 

" Liquors which for all practical purposes may be called nonintoxicating, 
containing but a small percentage of alcohol, were for revenue purposes looked 
upon as * intoxicating * and * excisable,' the latter being perhaps the better 
word to use. This was so with beer of a low alcoholic strength. If brewed 
at a brewery, notwithstanding that it contained 2 per cent of * proof spirit * — 
the standard used in the definition of beer in the finance (1909-10) act — it 
might still be * excisable,* and therefore in the legal sense * intoxicating,* 
whereas if not brewed at a brewery it escaped the excise duty, and therefore 
was not deemed 'intoxicating.* As a further consequence such liquor, if 
brewed at a brewery — and naturally that was the likeliest place of production — 
could only be legally sold during the hours when the board permitted the sale 
of intoxicating liquors, i. e., for a maximum of five and one-half hours per day. 

" 2. This was an altogether illogical position. The board attempted to 
remedy it. As a definition of light beer they adopted the standard suggested 
by the finance (1909-10) act (viz, that it should not contain more than 2 per 
cent of proof spirit) ; and, leaving out of consideration the gravity and the 
place of manufacture, they permitted any beer of this description to be sold 
on weekdays during the * prohibited hours * of the forenoon and afternoon." 

" * ♦ ♦ This is sufficient to suggest that the placing of a satisfactory 
light beer on the market may yet prove a valuable aid in the solution of the 
problem of intemperance.** 

Chables a. Rosewateb. 

The Chairman. If there is nothing further, the committee will 
now adjourn. 

(Thereupon, at 12.45 p. m., the committee adjourned subject to 
the call of the chairman.) 
123873— 19— PT 3 ^9 
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WEDNESDAY, JULY 16, 1919. 

United States Senate, 
Subcommittee on the Judiciary, 

Washington^ Z>. C. 
The subcommittee met in the committee room, Capitol, at 10.30 
o'clock a. m.j pursuant to adjournment, Senator Thomas Sterling 
presiding. 

Present: Senators Sterling (chairman), Overman, and Walsh. 
The Chairman. The committee will now be in order. We will 
hear Mr. Wheeler this morning. 

STATEMENT OF ME. WAYNE B. WHEELER, GENERAL COUNSEL OF 
ANTISALOON LEAOIJE OF AMERICA AND SECRETARY OF THE 
LEGISLATIVE COMMITTEE OF THE ANTISALOON LEAGTJE OF 
AMERICA. 

Mr. Wheeler. Mr. Untermyer has presented to the committee 
several propositions, to which I desire to make reply. Mr. Unter- 
myer states that war prohibition and this code to enforce it are in- 
sincere and can not be justified. 

Congress enacted war prohibition in response to the overwhelming 
request of the people in order to conserve, among other things, man 
power and food supply. It should be enforced or repealed. This 
legislation is necessary to enforce it if it remains on the statute 
books. 

Every argument against the law remaining in operation during 
the period of demobilization was considered by Congress before the ' 
act was passed. No new reason has been presented which would jus- 
tify its repeal. In the briefs which we have filed with the committee 
are found the legal authorities for sustaining the law. It has a rea- 
sonable relation to the support of the Army and Navy. Even the 
courts that have construed the law in a way to seriously cripple its 
enforcement have not doubted the authority of Congress to enact the 
measure. It was claimed by Mr. Untermyer that the provisions of 
the bill were such as to make it a rich man's law, and he suggested 
that the bill should prohibit "all alcohol liquors from being sold 
on the premises," and that the provision of the " search and seizure " 
law should be extended. 

We have already stated to the committee that we believe there 
should be some limitation upon the amount of liquor which a person 
can retain in his home, even if secured before the law goes into ef- 
fect, and if sold in the home it should be subject to the provisions 
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of the " search and seizure " law. The provisions of the House bill 
to which Mr. Untermyer referred are too weak on this point. 

Section 35, lines 15 to 18, H. E. 6810, provides it shall not be unlaw- 
ful to possess liquor in a private dwelling. Section 26 provides that 
no search warrant shall be issued to search any private dwelling, etc. 
Under such provisions no home can be searched, even though it is 
commonly known to be an open "speak-easy," and liquor it sold 
therein. There has never been a prohibition law with such a pro- 
vision. In fact, it is absurd to pass this bill without a provision 
which authorizes a search warrant for a home where liquor is sold 
therein. Even with that provision it would be more liberal than 
almost any prohibition law in existence. 

There is a strong belief among oflScers of the law, that the " search 
and seizure " clause itself is unduly limited. It makes the procedure 
for securing affidavits for stolen property apply to liquor. They are 
too strict for this purpose. The following is a statement from one 
of the Federal officers who has to deal with violations of the Federal 
laws relating to the liquor traffic : 

The provision in section 26 of H. R. 6810 providing for the issuance of search 
warrants as authorized in Public Law No. 24 of the Sixty-fifth Congress, ap- 
proved June 15, 1917, is too complicated for effective enforcement of a prohibi- 
tion law. In the issuing of search warrants the greatest unity possible between 
State and Federal officials should be established, and in view of the fact that 
section 35 protects adequately the private home there can be no valid objec- 
tion to a provision enabling an officer, either State or Federal, to obtain with 
reasonable expedition a search warrant to search any premises or place other 
than a home. The courts and court commissioners named in Public No« 24 above 
referred to and legal justices of the peace, mayors, or any court having juris- 
diction over misdepieanors should be authorized to issue search warrants, and 
provision should be made that such search warrants may be executed by either 
^tate or Federal officer, whether issued by State or Federal justice or court. 
Those who seek to evade the prohibitory laws invariably keep close watch of 
the movements of officers engaged in law enforcem«it and anticipate their 
movements, so that where it becomes necessary to search any premises, if the 
officer has to go 50 or more miles for search warrant the stock of liquor and 
equipment used therewith would be moved to some other location while the 
officer was obtaining his authority to make the search and seizure, thus mak- 
ing his efforts unavailable and a joke. With reference to section 35 of tbe 
bin, permit me to suggest that the confirmed liquor violator has no respect for 
his home and unhesitatingly makes use of his private dwelling as a base of 
supplies and in many instances conducts actual sales therefrom. I have in 
mind an incident in my own experience within the last year in a prohibition 
State where a notorious evader of the State prohibition law, there applicable 
as well as certain Federal laws specifically covering that section of the country, 
had erected and now lives in one of the fine homes of a city of approximately 
60,000 population. This home was said to have cost $26,000 ; was erected from 
the profits of an illegitimate traffic in liquor and subsequently employed by 
him as a place for the selling of liquor. Several sales by this person from hie 
home in a single day came to our attention. A search warrant was obtained 
and a search made which disclosed over 500 quarts of contraband liquor. I 
believe that section 35 should be modified so as to enable the issuance of search 
warrants under the provisions of Public No. 24, upon the affidavits of two or 
more persons showing two or more sales from such homes or by the owner or 
occupant thereof at any other point provided such affidavits indicated dearly 
that such owner or occupant of the home goes directly to such home to secure 
the liquor for delivery to his customer. 

We do not believe that it is necessary in order to enforce this law, nor would 
it be wise legislation to authorize the issuance of search warrants for a bona 
fide private residence. The constituency which we represent have not asked 
for that in any prohibition law. Many of the States permit the issuance of 
search warrants upon affidavits for homes that are used as places of public 
resort for drinking or selling liquors. Such homes are usually the headquarters 
for bootleggers and other law violators. Neither the officers of the law nor the 
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friends of prohibition have abused the issuing of search warrants under these 
statutes. 

All that the friends of prohibition are asking for under this law is to reach 
the home where the liquor is sold or distributed therefrom for illegal purposes. 
This is conservative and represents a reasonable request. 

The following communication from the assistant attorney general of Virginia 
should be considered favorably by the committee. In many instances Federal 
officers in State courts of record are too far away from the law violators ta 
make practical the issuance of search warrants. The State officers should 
have the right to arrest and also have the right to issue the warrants and 
bind the parties over to the Federal court for trial. 

STATEMENT OF ASSISTANT ATTOBNEY GENERAL OF VIRGINIA. 

An examination of the United States public act approved June 15, 1917» 
above mentioned, shows that it provides that a search warrant may be issued 
by the judge of a United States district court or by a judge of the State or 
Territorial court of record or by a United States commissioner for the district 
wherein the property sought is located. 

In those localities where there Is not easy access to an officer as provided 
in the act, it is manifest that the purpose of a search warrant may be thwarted 
before access to such officer is obtained. Moreover, the act of June 15, 1917, 
provides that a search warrant thereunder must issue to a civil officer of the- 
United States authorized to enforce or assist in the enforcement of any law 
thereof or to a person so duly authorized by the President of the United States^ 

It is clear that in many cases such a civil officer or person would be reached, 
too late to be of any service in such cases. I am of the opinion, therefore, that 
section 26 of the enforcement bill will be materially strengthened and the pur- 
pose thereof greatly assisted if there were added to the bill the right to have- 
a search warrant issue under and as provided by the laws of the State in. 
which the search is to be made. By adding this provision to section 26 of the 
enforcement bill in question the officer attempting such enforcement could 
apply to a Federal judge or a judge of a State or Territorial court of record 
or a commissioner of the United States under the act of June 15, 1917, but it 
would also give him the right where immediate action was necessary and none 
of the above-mentioned officers could be reached to apply to a magistrate or 
some other convenient State officer authorized under the State law to issue 
a search warrant, and the warrant could be served by a convenient and proper 
local State officer. 

r In providing that such warrants can be Issued and served by State officers^ 
a provision could be made that the same should, however, be returned to a 
Federal officer such as the United States commissioner or a Federal judge. 
In other words, by having the search warrant issued by a State officer return- 
able to the Federal authorities there could be no question affecting the juris- 
diction of the Federal court over the violation of the act in question. 

In conclusion, I am of the opinion that the provision where a search warrant 
is to be issued by a State officer should be an addition to the right of search 
under the United States public act of June 15, 1917, rather than a substitute 
therefor. 

(Signed) J. D. Hank, 

A^si%%ant Attorney Oeneral. 

The provision in the Senate bill can be made more workable and 
practicable than the House bill on this point. 

The so-called unfair provision in the proposed law does not come 
irom any clause which grants the rich man more power to secure 
liquor in his home than the poor man, but from the fact that one 
happens to have more mone}^ with which to buy liquor. The same 
discrimination obtains to-day — the rich man can buv all the liquor 
he wants and the poor man can not. In thinking ot the deleterious 
effect that liquor has on the consumer, this, after all, is really an 
advantage to the laboring man rather than a discrimination. If the 
opponents of prohibition in the House and Senate will support a 
provision to further strengthen the law in this respect, without mak- 
ing it unreasonable, we do not believe the friends of prohibition will 
oppose them. 
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We respectfully submit that an analysis of the vote on this sub- 
ject when the bill is finally voted upon in the Senate will be illumi- 
nating in determining whether the friends or the foes of prohibition 
are inconsistent on this point. 

I desire to call to the attention of the committee also tjie impor- 
tance of prohibiting the possession of liquor for beverage purposes 
outside of the home. 

Section 4, S. Res. 2,081, prohibits the " manufacture, sale, bartering, 

fiving away, transportation, importation, exportation, delivery, 
urnishing, receiving, possessing, or using intoxicating liquors for 
beverage purposes or except as authorized in act." The committee 
in the House struck out the word " use " after possess, and retained 
the word " possess " for evident good reasons. The House bill as it 
stands prohibits the possession of liquor for beverage purposes out- 
side of a residence. Any person may possess liquor for legal purposes 
when the container is properly labeled. These provisions are of the 
greatest importance to the oflScer who wants to enforce the law. 
They are based on the experience in the States. If individuals are 
permitted to possess intoxicating liquor for beverage purposes out- 
side the home, oflScers of the law are constantly embarrassed in their 
efforts to enforce the law. It is always a question whether or not 
the individual has the liquor legally or otherwise. If he has it for 
a legitimate purpose, and it is properly labeled the officer finds no 
fault. However, if he finds the individual with the liquor for an 
unlawful purpose and the container is not labeled, the omcer's duty 
is clear. 

The following States have prohibited the possession of intoxicating 
liquors for beverage purposes : Idaho, Washington, Arizona, Georgia, 
Kansas, Michigan (law enacted recently). North Dakota, Oregon, 
Utah, and several others. The reason for it is well stated by Justice 
McEeynolds in the case cited supra (245 U. S., 304) in which he 
said that the notorious difficulties always attendant upon efforts to 
suppress the traffic in liquors furnish a reason for the enactment and 
the sustaining of such laws. The strongest weapon that Congress 
can put into the hands of faithful law-enforcement officials will be 
a provision in this enforcement code to prohibit the possession of 
intoxicating liquors for beverage purposes except as specifically pro- 
vided for in the act. 

In addition to the above reason, the Supreme Court recently said 
in a case that came from Idaho, that if a person had the right to 
possess liquor, it might imply the right to secure it. This bill simply 
recognizes the right to possess that which was secured before the law 
goes into effect. Under a constitutional amendment, which prohibits 
the manufacture of liguor even for one's own use, there can be no 
justification for permitting the possession of that which must be 
illegally manufactured or sold before it is possessed. 

It was suggested by Mr. Untermyer that the brewers were in effect 
promised a year in which to close up their business after the 
eighteenth amendment was ratified. We would be pleased to know 
who gave that promise and upon what it was based. The fact that 
the eighteenth amendment had the provision in it, that it was to go 
into operation in one j^ear after ratification does not justify the 
statement. War prohibition was being agitated among the people 
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^hil© ratification was being completed in the States. The comforts 
and necessities of life were being limited and controlled, and Con- 
gress decided that this useless and harmful industry should not be 
allowed to continue imder such conditions. The liquor industry was 
wasting food, fuel, man power, and other essentials to the winning of 
the war. Therefore it was prohibited during the period of actual 
war and demobilization thereafter. Congress has just as much power 
and obligation to support the Army and Navy during the whole of 
demobilization as it has during actual war. This is the basis upon 
which must rest the validity of the war-prohibition act. 

Mr. Untermyer calls into question the power of Congress to pro- 
hibit alcoholic liquor containing more than one-half of 1 per cent 
of alcohol by volume as is provided in S. R. 2810, both for war 
prohibition and permanent prohibition. Fortunately for this dis- 
cussion, Mr. Untermyer acknowledged the evils of the liquor traffic. 

He said: 

I look with unfeisnaed delight on the passing of the saloons and know it is 
a nursery of crime and the cause of more misery in the world than any one 
subject. 

This was unusual admission by the attorneys of the brewers. 
The saloon is the institution through which the brewers operated 
and made their profits. The brewers were responsible for the 
saloon system. When State laws and constitutional provisions pro- 
hibited brewers from having any interest in a saloon they used the 
most deceptive and corrupt methods to control the saloons indirectly. 
This was brought out in the investigation in Pennsylvania, and it 
was a notorious fact that in every State where the law prohibited 
the brewers from controlling the retail trade they retained this con- 
trol indirectly. The retail nquor dealers of Pennsylvania recently 
took action condemning the brewers for their lack of willingness to 
help clean up the trade. On July 3 the following statement from the 
Ketail Liquor Dealers of Pennsylvania appeared in public print : 

■The present controversy as to whether 2^ per cent beer is intoxicating has 
caused so much discussion about tlie merits and demerits of the product that 
n few words from the men engaged in the sale of the beverage produced by 
the brewers will not be amiss. The important condition confronting the retail 
liquor dealers is that it will be utterly impossible to conduct their present es- 
tablishments on the profits to be derived from the sale of beer only, no matter 
what alcoholic strength. The brewers are endeavoring to make it appear to 
the workingman that they have tried to secure the defeat of all measures 
that would interfere with the rights and privileges of all who desired alcoholic 
beverages, but having to submit to the will of the majority they wish to furnish 
a beverage claimed to be nonintoxicating. It was considered inadvisable to 
enter Into an argument with the brewer on this question, and, therefore the 
retail dealers refrained from stating some facts which could easily prove who 
was friendly to the workingmen. 

But inasmuch as the retail dealers have not received the consideration due 
to them from the brewers, they now feel that the time is opportune to make 
clear their objections and reasons for the same. In December of 1917 the lead- 
ing papers of the country carried advertisements of the United States Brewers* 
Association which plainly indicated their sentiments with regard to the liquor 
question; the following extracts from their advertisements will suffice: 

** Our Federal laws now, for the first time in our history, absolutely pro- 
hibit the distillation of ardent spirits, such as whisky, brandy, gin, and the 
Uke. In so doing they make a clear distiction between distilled spirituous 
Uquors and mild beverages, such as beer and light wine. Keen competition in 
the early days of the brewing industry before the perfection of modern bottling 
methods led the brewers, as individuals, to encourage the establishment of 
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saloons, which were at that time the only agencies through which their product 
could be lawfully sold. This unwise individual action on the part of many 
led to an undue multiplication of the saloon, a form of retail distribution 
which dealt not only in malt beverages, but also in intoxicating liquors, and 
established a business affiliation that has since created the false mental asso- 
ciation." Thus our product has been unjustly and improperly Ikiked witU 
those influences, over which we have no control, that have actually promoted 
intemperance. For years we have hoped with the wine growers, that some 
factor might intervene which would enable us to sever once and for all the 
shackles that bound our wholesome product. Light wine and beer, the hand- 
maidens to true temperance, to ardent spirits in popular mental association 
and actual business practice. The Federal enactment prohibiting the dis- 
tillation of spirituous liquors has broken those chains at last. 

The foregoing should convince the general public that all of the blame for 
the passage of prohibition legislation can not be registered against the saloon. 
If the brewers had shown the same spirit displayed by the Pennsylvania 
Federation of Liquor Dealers to remove any objectionable features of the 
business, the opponents of liquor Industry would have found It very difficult to 
find cause for complaint and we would not be fighting natidn-wlde prohibition 
to-day. 

Thomas J. O'Connob, 
State President Pennsylvania Federation of Liquor Dealers. 

Geobge W. Boyd, ' 
State Organizer Pennsylvania Federation of Liquor Dealers. 

Neil Bonnee, 
President Philadelphia Retail Liquor Dealers, 

The following report of the retail liquor dealers' meeting at 
Rochester, N. x., published in the New York Journal on Monday, 
July 14, is also illuminating. It furnishes evidence from the inside 
of the liquor camp to show what the brewers present plans are as 
viewed by the retail dealer : 

Dby Law Due to Bbewers, Says Mabtin McCue — Would Wobk fob Enfobce- 
MENT IF Allowed to Sell 2.75, Declabes Liquob Dealeb. 

RocHESTiai, N. Y., July 14, 

As the result of a meeting of retail liquor dealers in Reynolds Arcade here 
on Saturday afternoon an interesting situation has arisen in the fight against 
prohibition. 

At this meeting Assemblyman Martin G. McCue charged that the brewers 
of the country are responsible for prohibition, and even now favor a liquor- 
dry nation provided they are permitted to sell 2.75 beer and ale. 

The applause with which McCue's charges were greeted showed that the 
liquor dealers present agreed with his statements. 

McCue declared his personal willingness to take the stand and swear that 
2.75 per cent beer or ale is intoxicating. He stated it to be his belief that if 
such beer is branded an intoxicant the brewers will be compelled to line up in 
active opposition to prohibition. 

PICTUBES ALTEBNATIVE. 

With the brewers forced to join in the fight against prohibition, Mr. McCue 
sees more hope for John Barleycorn. In other words, by putting the brewer 
in the same class with the distiller he sees a stronger antidry line. He did 
not mince matters in spealiing of the alternative, declaring it his belief that 
if the light beers and ales are classified as nonintoxicants the brewers will 
spend money to enforce absolute prohibition as a means of increasing their 
sales. 

McCue said he had been informed that the brewers were planning even now 
to place ale and beer, if their use is allowed by the courts, on sale in grocery, 
candy, drug, and other stores and to establish distributing stations where they 
can sell their produce direct to the householder at the brewery's own price. The 
retail liquor dealers could not figure out any more than McCue could where 
they would get off in such a.i event. 
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McOne reviewed the treatment accorded tbe retail ligaor dealers through 
the past years by the brewers. 
** They never wanted to meet with you," he said. ^ 

Every head in the room nodded. ^ 

"They have simply used you to reap their harvest and used you roughly/* 
he continued. 
Again his listeners indorsed his assertion. 

" McCue was right, absolutely," declared one big downtown dealer after the 
meeting had adjourned. *• The brewers are responsible for prohibition, and we 
are satisfied that they are hoping in their hearts that everything except beer 
and ale is kicked out. They have not been trying to stave ofC prohibition 
except that which affects them. 

It is certainly ungrateful for the brewers now to try and unload 
all of their sins c«i the retail liquor dealers. The recent investi- 
gation of the corrupt practices of the brewers gives the best of the 
argument to the retail dealers. 

Mr. Untermyerj in his desire to unload responsibility for the evils 
of the liquor traffic upon the saloon, suggested that Congress might 
do away with this evil and allow the innocent, puritanic brewers 
to supply their 2f per cent beer direct to the consumers. In his de- 
sire to protect his clients he inadvertently admitted certain things 
which are very important in this discussion. In reply to a question 
Mr. Untermyer said with reference to the power of Congress to do 
the things which he had suggested : 

Congress has the right in legislating for the enforcement of an amendment 
to the Ckjnstitution to make such legislation as is necessary and proper or 
convenient for carrying it Into effect. It can not extend the amendment by 
legislation and it can not narrow it. 

In response to another question by Mr. Norris, Mr. Untermyer 
said: 

Yes, but I think that the purpose of carrying out the amendment In order 
to prevent evasions, you would have the right to regulate the manner of sale 
of anything that contained the elements of an intoxicant. 

After Mr. Untermyer had made the admission that Congress had 
the power to enact such legislation as is necessary, proper, or con- 
venient to enforce the amendment, he was reminded by questions 
asked that this would justify the legislation proposed. He then 
said: "I was thinking out loud," and corercted himself, realizing 
that his admission had given away his case. When later on Senator 
King asked him for suggestions as to how far Congress could go in 
enforcing the amendment, Mr. Untermyer said : 

I think practically all the conditions of the act except the attempts to de- 
fine what is intoxicating beer. 

It is rather difficult to understand the logic of a lawyer who thinks 
that Congress may pass any law to make a constitutional amend- 
ment enforceable and effective and prevent frauds and evasions, ex- 
cept that it can not define the term " intoxicating liquor." This pro- 
vision has a more vital relation to the enforceability of prohibition 
than any other provision in the proposed code. It is the one condi- 
tion and the one provision that every unit of Government that pro- 
hibits the liquor traffic has found to be absolutely essential to the 
enforcement of the law. The provisions in the proposed code to 
regulate the sale and distribution of nonbeverage liquors is much 
more remote to the purpose of the act than the section which defines 
what intoxicating liquor is. This section is the keystone of the arch 
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of an effective prohibition code. If it is taken out the whole code 
will fall and fail of its purpose. 

This same reason will apply even in a more convincing form under 
permanent prohibition, if Congress does not define the term. We 
might be willing to wait and let the Supreme Court construe the 
definition of intoxicating liquor outlined in the war prohibition act. 
were it not for the fact that the short time before it terminates 
makes this procedure impracticable. Congress did define the term, 
but the definition was not complete or clear enough to satisfy the 
xjourt. Under permanent prohibition, if there is no definition, the 
eighteenth amendment will be tiuUified in certain wet centers by 
judicial construction. New York will claim that 3.3 per cent beer 
is nonintoxicating. Rhode Island will doubtless fix the standard 
even higher. Ih every State there will be a contest to try and elect 
a State legislature to define the term liberally, or to get the court to 
construe it liberally from the brewer's standpoint. We would not 
only have 57 varieties of prohibition under the eighteenth amend- 
ment, but 157 varieties. Every jury and every judge would have 
their own standard. In the wettest section of the country the law 
i;^jould be made a farce. 

In prohibition territory, we would be greatly embarrassed, be- 
cause liquor dealers are assuming that as Congress fixes the stand- 
ard, it will be final for that State. If Congress should fix it above 
one-half of 1 per cent there would be a wave of lawlessness in many 
dry States, because of the unmistaken belief that liquor dealers could 
sell liquor in the State if not prohibited by the Federal law, although 
in violation of the State law. The situation would be intolerable. 
It would embarrass law enforcement in dry territory and open the 
way for nullification by court construction in wet territory. Unless 
the term " intoxicating liquor " is defined, practically no good pur- 
pose can be served in adopting a Federal prohibition code. 

The claim that the alcohol in 2f per cent beer can not be accu- 
mulated in the blood in sufficient quantities to produce intoxication 
is incorrect for these reasons. 

Actual experience proves that people can get drunk on beer of a 
much smaller alcoholic content. After trying out the near-beer 
experiment in Georgia, Judge Broyles, then of the police court of 
Atlanta, said : 

A near-beer law is practically uninforceable, as you can not have a chemist 
with every barrel to see that the beer is right. Besides, men can get drunk 
on 2 per cent beer if they take enough of it. 

Public officials everywhere give the same testimony with refer- 
nece to these so-called near beers and substitutes for liquor. I have 
personally tried many cases where witnesses testified that near beer 
and similar drinks with a lower alcoholic content than 2 per cent 
were intoxicating liquor. The affidavits of Dr. Harvey W. Wiley, 
Prof. Higley, Dr. Howard A. Kelly, Dr. Arthur de Bevan, presi- 
dent of the American Medical Association; Abel E. Todd, State 
analyst of Michigan; Dr. W. A. Evans, of the health department 
of Chicago; Dr. Eeid Hunt; Henry Carter, of the British liquor 
control board ; Eobert Hammond, and others are convincing on this 
point. These affidavits were not secured by the brewers to bolster 
up the claim that beer is nonintoxicating liquor; they represent 
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the impartial testimony relating to their experience with this sub- 
ject matter. They have no motive for stating the facts other than 
they are. The aflSdavits and statements of most of the witnesses for 
beer are discredited, because, in the first place, it was admitted that 
the testimony was secured by the brewers, and everyone knows 
they would naturally go to those who were prejudiced in their 
favor and would give so-called expert testimony to aid the brewers. 
In this connection it is well to recall the words of the Supreme 
Court of Illinois, in the case of Goddard v, Jacksonville (15 111., 
589) , where the court said : 

When we defend the sale of liquors for the purpose of tippling, we surely 
draw our arguments from our appetites and not from our reason, observation, 
and experience. 

This is just as true with reference to a beer-advocatmg doctor, 
lawyer, scientist, labor leader, or employer of labor, as it is with 
reference to anyone else. The large sum of money which the 
society opposed to prohibition claims to have subscribed to prevent 
the eighteenth amendment from becoming operative, is ample to 
secure volumes of expert testimony on this point. 

Everyone who has ever had experience in prosecuting these 
liquor cases knows that you can secure many alcoholics, and even 
moderate drinkers to swear that they can not get drunk on 'ordinary 
beer. I have heard them so testify, when other and more credible 
witnesses would state under oath that they saw them drunk at the 
time when they claimed to be sober. One of the strange effects of 
liquor on an individual is to destroy his power of self-criticism. 
A man who is drunk usually thinks he is sober. It is the old story of 
the lost, drunken Indian, who insisted, "Indian not lost; wigwam 
lost." The aflRdavits of these drinking men are not of much value, 
because of their loss of power to judge the effect that liquor has 
upon them. The man who becomes tolerant of alcohol is a discred- 
ited witness as to its effect. He is very like the drug addict in his 
judgment as to the effect that the drug has on him. The best wit- 
ness is the one who is practically an abstainer, and who judges the 
effect that liquor has upon him or upon, a normal individual, or the 
testimony of officials and scientists who have noted the effects of 
alcohol on individuals, and are not employed by the side affected, or 
under any obligation to them. 

The affidavits of the Government in the New York cases, while 
not so.numerous as those of the brewers, do not suffer in comparison 
as to the standing of the witnesses. The brewers are in a position 
with their unlimited funds to secure a large number of affidavits. 
The Government, without funds at hand to secure these large num- 
hers of affidavits, took the testimony of well-qualified experts on 
this point. If the brewers had 100,000 affidavits of habitual drinkers 
or prejudiced scientists that war beer would not make them drunk, 
it would not prove their case. When creditable witnesses come into 
court and testify that the liquor in question does make them or others 
drunk, the liquor in question is prohibited. Our opponents argue 
like the lawyer who claimed that his client was innocent because 50 
witnesses testified that thejr did not see him steal the horse, but when 
one credible witness testified that he did see him steal the horse the 
defendant was found guilty. The brewers in New York City may 
find large numbers of witnesses who will give the desired testimony 
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concerning the nonintoxicating quality of beer, but in the light of 
the experience and the testimony from States that have tried these 
experiments, the beer- warped evidence from New York is not even 
persuasive. 

Mr. Untermyer submits the affidavit of Dr. Eosewater to offset the 
affidavits of Dr. Wiley, Dr. Hunt, and Dr. Kelly and others. It naay 
be of interest to the committee to know who Dr. Eosewater is and 
his present connection. For this purpose I submit herewith the 
following : 

Dr. Rosewater as an Unbiased Expert. 

Dr. Charles A. Rosewater, of Newark, is reported in the press as the chief 
expert authority relied on by the brewers to prove that beer is a nonintoxicat- 
ing beverage. 

The doctor has specialized as a healer of (irug addicts for many years. Last 
year he got in the public eye owing to an alleged investigation that he made, 
chiefly in prohibition States, of the spread of the drug habit. He had a bill 
introduced in the United States Senate asking for an appropriation of $50,000 
to pay expenses of a commission to investigate the drug habit, and soft drink 
traffic The indications all pointed to the brewers as Rosewater's backers and^ 
inasmuch as the Treasury Department had already made wide investigations^ 
the Rosewater appeal for money very properly was ignored. 

The " dope " that he obtained was widely published In wet journals but fell 
flat when It developed that official investigations showed far more drug addicts 
in wet than in dry territory. 

In the year 1908, Rosewater (at that time, Charles E. Rosen wasser) was a 
member of a commission on d^)endency and crimes in New Jersey, of which the 
chairman was Mr. Michael T. Barrett, a prominent officer of several Newark 
breweries. The only recommendation that this commission made touching the 
connection of liquor with crime and dependency was one to permit the sale of 
liquor on Sundays, as follows: 

"We believe that a relaxation of the present rigid excise statutes, where 
they do not conform with conditions, will lead to a more general observance of 
and respect for all laws For that reason we recommend that the sale of wine 
and malt liquors to be legalized in restaurants and dining rooms of hotels, 
with meals, on Sundays." 

Dr Rosewater, as an unbiased expert witness, will be under suspicion of being 
In the same class with John Koren and Dr. E. H. Williams, who have posed as 
models of disinterestedness on the beer question until the Senate Judiciary 
Committee exposed them as being on the payroll of the United States Brewers' 
Association (American issue. New Jersey edition, June 7, 1919.) 



Is 2.75 Beer Intoxicating? 

TWENTY NEWABK TANKS EACH CONSUME 10 QUAKTS AND ABE ABUB TO WAXK A 
CHALK LINE AND SAY " SABSAPABILLA." 

Twenty men of large tankage capacity guaranteed each to hold 2i gallons of 
beer in addition to an ample dinner participated in an exi)erimental clinic tinder 
the supervising eye of Dr. Charles A. Rosewater to settle the disputed question. 
Is beer containing 2.75 per cent of alcohol by weight, or 3.3 per cent by volume, 
intoxicating liquor? The clinic was held in Jianne's restaurant In Central 
Avenue, Newark, on Monday, April 21. 

Each human tank is said to have consumed 10 scldels of beer, a scidel being 
an overgrown beer mug holding over a quart. As a result it was claimed that 
none of the 10 who drank the amber colored, foaming liquid showed the 
slightest effects of intoxication, as though it would be possible to Intoxicate a 
beer tank.. 

Dr. Rosewater ought to hurry his report so that it can be introduced as ex- 
pert testimony In the Jacob Hoffman Brewing Co. case in New York. Of 
course, he will give memoranda of the combined waist circumference and 
weight " before and after taking," as well as blood pressure, heart action, nerve 
reaction, etc. 
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CJonservatively estimating the capacity of a seidel as 1 quart, 10 seidels would 
be 10 quarts ; and therefore each tank contained not less than two-thirds of a 
pint of clear alcohol, or the alcohol equivalent of 1^ pints or 50 per cent 
whisky. The subjects of the clinic must have been well-seasoned alcoholics to 
stand all that pickling without visible effect. 

C!ommenting on this marvelous test the New Tork World editorially casts a 
slur upon its scientific value as follows: 

** When at an official clinic in Newark they tried 2.75 per cent beer upon 10 
men to the limit of their capacity and found that all could walk a chalk line and 
not one was Inclined to make a stump speech on any subject, the judgment 
was that the beverage was not intoxicating. It is to be remanbered, however, 
that Newark is in New Jersey, and perhaps the test in this case was applied to 
native sons brought up on applejack, whl(5i is a brew that no Prohibitionist can 
ever hope wholly to exterminate." 

Dr. Kosewater is also liable to question as an unbiased scientific investigator 
until he explains who financed his alleged investigation of drug addiction in 
dry territory to which the brewers gave wide publicity. The exposure by the 
S^[iate Committee of the Judiciary of financial relations with the breweries of 
such " unbiased " scientists and writers as John Koren, Dr. Edward H. Wil- 
liams, Alfred Jay Nock, Dr. Wasson, and others is good ground for suspicion 
of motives of probeer advocates. — (American Issue, New Jersey Edition, May 
3, 1919.) 

The following telegram concerning Dr. Pemberton indicates he is 
not the prominent scientist which the liquor dealers would have us 
believe him to be. His experiments were not made in Arkansas but 
in New York and were a part of the brewer's propaganda to save 
beer: 

Little Rock, Abk. 
Watwe B. Wheeleb, 

Washington, D, C: 
I have been 30 years In public business in Little Rock and never heard of 
Dr. Ed Pemberton until your telegram that Indicates his prominence. He says 
his experiment with the beer was in New York. 

George Thobnbubo. 

The above is submitted to refute the claim of Mr. Whiteside that 
the Government's affidavits were not entitled to as much weight as 
those which they submitted. 

It was assumed by Mr. Whiteside that the persons making affidavits 
for the Government in the New York case nad not based their affi- 
davits on experience. If the committee will read Dr. Wiley's affidavit 
it says : 

That he has in these various capacities had occasion to make analyses of 
beer and other alcoholic liquors and has observed the effect of such liquors 
upon the human system and their Intoxicating qualities. 

Mr. Geagley and Mr. Todd are both State analysts of Michigan 
and are constantly making tests for the State. On this point, Mr. 
Todd says : 

Deponent further says that beer containing 3 per cent alcohol by volume Is 
intoxicating, as deponent well knows from various tests and examination made. 
As one such test deponent has drank beer containing 3 per cent alcohol by 
volume and knows personally from his individual experience that such beer 
is intoxicating. Further deponent says not. 

Dr. Howard Kelley says : 

That he has had repeated opportunity to observe the effects of larger and 
lesser quantities of alcohol liquors, and notes that the effects of alcohol are 
cumulative and not to be determined by per cent content of a given portable 
amount contained in a single, nor in two bottles of beer. That while one 
bottle of a low-grade beer may barely effect the higher nervous centers, the 
second and third bottles often greatly enhance this effect. 
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Other witnesses for the Government qualified more satisfactorily 
than the affiants for the brewers. These witnesses against beer were 
witnesses for the Government and not for any temperance organza- 
tion. 

The argument of Mr. Untermeyer that water and other useful and 
necessary drinks could be prohibited if beer with a one-half per cent- 
alcoholic content could be legally placed under the ban of the law is 
absurd. No sane man would say that there was any reasonable rela- 
tion by the prohibition of water to the prohibition of intoxicating 
liquors. The experience of prohibition States proves that there is 
such a relation between the prohibition of near beer and these alleged 
light beers and the making of prohibition eflfective. The courts 
allow a large discretion to ^e legislative body, but not one who has 
informed himself on this legislation would suggest seriously that 
such absurdities would be sustained by the courts. Since the hear- 
ing some days ago, when it was asked if buttermilk would be pro- 
hibited, I found the following statement on this question of a lead- 
ing chemist and manufacturer of soft drinks from Cincinnati, Ohio : 

FLAVOBING EXTBACTS AND ALCOHOLIC FERMENTATION. 

I have noticed at the hearings on the prohibition law enforcement code it 
has been suggested that the proposed bill would prevent the manufacture and 
sale of buttermilk because of an alcoholic fermentation, and that it is imprac- 
ticable to produce flavoring extracts without ethyl alcohol. 

Referring to the statement that there is an alcoholic fermentation to produce 
buttermilli, this is erroneous, as it is a lactic acid fermentation and there 
is absolutely not any alcohol produced in a fermentation of this character. 
There are different species and varieties of fermentation, some of which give 
alcohol and some not. 

Nonalcoholic extracts have been produced and are being produced to meet 
the satisfaction of the consumer and the manufacturer of his different products. 

Any and all alcoholic extracts can be made potable by the addition of a 
sugar or water or sugar and water for beverage purposes. Nonalcoholic ex- 
tracts are more economical to use; there is absolutely not any evaporation, as 
the alcohol used is a dllutant and a preservative in alcoholic extracts. 

The use of alcoholic extracts has been eliminated in Kansas, Texas, Georgia, 
and other States, and the people of those States have become accustomed ta 
the use of these nonalcoholic flavors without any detriment to their products. 

I am a graduate chemist of 17 years, and we have been making these non- 
alcoholic extracts for use in the preparation of our nonalcoholic beverages,, 
and they give greater satisfaction than the alcoholic extracts. These extracts, 
when prepared with scientific care, displace alcoholic extracts and are easier 
to use in producing the desired products. 

There is such a large demand for making the machinery used in the prepa- 
ration of these nonalcoholic extracts that we had delay In procuring the ma- 
chines, showing the trend of the times. Some of the leading manufacturers in 
this country are making these nonalcoholic extracts. Some of the companies 
making the extracts are : William S. Merrill Co., Cincinnati, Ohio ; W. F. Raw- 
lelgh Co., Freeport, 111. ; Economy Tube Co., Chicago, 111. ; H. G. Pitkin, Newark, 
N. J. ; and many others are now entering this field. You can procure their 
names from the Bureau of Chemistry, Department of Agriculture. 

Sidney F. Mihalovitch. 

Chief Justice White settled this question in 242 U. S., 226, whea 
the same objections were urged. 

The exceptional nature of the subject here regulated is the basis upon which 
the exceptional power exerted must rest and affords no ground for any fear 
that such power may constitutionally extend to the things which it may not 
consistently with the guaranties of the Constitution embrace-. 
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It is because liquor is a source of crime and misery to society that 
it is treated in a maimer that has no analogy in the law. 

In this connection we submit a letter from the Merrell Co., of Cin- 
cinnati, concerning nonalcoholic extracts: 

Wm. S. Merrell Co., Manufacturing Pharmacists, 

Cincinnati, July IS, 1919, 
Mr. W. H. Wheeler, 

Washington, D, C. 

Dear Mr. Wheeler : It has come to my attention that certain manufacturers- 
of liquid flavoring extracts in the endeavor to maintain their own business 
against the eitort on the part of our legislatures to prevent the illegitimate 
use of these alcoholic flavoring extracts for beverage purposes, have tried to 
throw discredit on the flavoring extracts that are put in tubes without alcohol. 

I suppose that there are nonalcoholic extracts in tubes that have inferior 
qualities just as the market has been flooded with alcoholic flavoring extracts 
that have been properly condemned by the Bureau of Chemistry, having in. 
charge the execution of the pure^food and drug laws. 

But the point that I wish to 'make is this, that the nonalcoholic extracts 
can be made and are made of just as good quality as the liquid extracts, and 
I think that in some respects they are better, so far as legitimate purposes 
are concerned, and that the statements made in the resolutions passed by the 
alcoholic flavoring extracts manufacturers is a deliberate lie. 

In order that you and others associated with you may know that this state- 
ment of mine is correct, I am having sent to you two dozen each, of Merco- 
Flavors of vanilla, lemon, and orange, and one jar of each, which is especially 
put up for bakers, hotels, and druggists for soda fountain use. 

If anyone interested in this subject will but give these products a fair triaL 
they wiU confirm my statement as to their quality. 

These products are put up in pure tin tubes and there is positively no con- 
tamination and no action of the ingredients on the metal. 

Many other food products are put up in similar tubes, and no such con- 
tention has even been made in regard to their use. 

Think of the millions of tubes that are used for tooth paste alone. And: 
no one has ever even suggested before that the pure tin tube was an objec- 
tionable feature. 

I am not opposed to the use of alcohol in medicinal preparations, for it has 
a legitimate use in the extraction and preservation of drugs, for which pur- 
pose there is no substitute. v 

But in the case of flavoring extracts and some other preparations, there 
is no necessity for the use of alcohol ; and it has been admitted by the manu- 
facturers of alcoholic extracts themselves, in the investigation before the 
Michigan legislature, that a barely noticeable percentage of the output of 
alcoholic flavoring extracts is consumed as a beverage, and whatever one 
may think of a moderate use of beer and wine, there is no question in the 
mind of any honest citizen that the illegitimate use of products like this are 
a serious detriment to the health and happiness of those who use them as a 
beverage. 

It is only to be expected that the manufacturers of alcoholic extracts will 
endeavor to preserve their own business by every legitimate means at their 
command. But methods that have been adopted by the manufacturers of alco- 
holic extracts are not legitimate in my judgment, and if the positions were 
reversed I would not turn a hand to save my own business by the use of such 
methods. 

To prove this I want to state that I have made no effort before any legis-^ 
lative body to further the use of nonalcoholic flavoring extracts, and would 
have allowed matters to take their natural course but for the unwarranted 
attack upon the nonalcoholic tube flavors which has come to my notice. 

If I can be of any service in this matter do not hesitate to command me. 
We have a good product that is winning its way slowly by virtue of its inherent 
qualities and the recommendation by word of mouth of those who have used 
the tube flavors. 

From a business standpoint I am satisfied with this gradual growth on an- 
honest basis. 

I am not asking anyone to increase the sale of our product by legislative- 
enactment. I am Pimply refuting the false statements that have been made by 



Digitized by 



Google 



334 PBOHIBinNG INTOXICATING BEVEEAGES. 

the alcoholic extracts manufacturers which for the first time have given me 
an unfavorable view of their intentions and purposes, and to give those at 
Washington who have to decide these questions the facts necessary to reach 
a just conclusion. 
Very truly, 

Chables G. Merbell, President. 

The argument that war beer is so diluted that the maximum con- 
centration can not be reached to produce intoxication by drinking 
the liquor is refuted by the best of authority. Science proves that 
alcohol is taken up or absorbed into the blood more quickly than the 
solid substances with which it is combined. The water passes through 
the system and the eflfect of the alcohol remains for at least 12 hours 
before it disappears. When the accumulated eflfect of the first and all 
of the additional drinks taken within this time limit is combined it 
makes a concentration of alcohol suflScient to intoxicate. The chart 
which we submit herewith proves this conclusion. 

The chart is made from an article prepared by Waldemar Schweis- 
heimer, which we have had translated with much care, which proves 
the contention of our opponents to be wrong. The conclusions of this 
great scientist, which have been quoted by our opponents untU re- 
cently, are as follows : 

CONCLUSIONS. 

1. Ethyl alcohol is found in the blood of normal men in an average propor- 
tion of from 0.002955 to 0.003686 per cent ; the concentration is increased after 
taking food. 

2. Alcohol taken into the human body passes as such into the blood; it is 
found in considerable amounts in the blood of drunken persons (highest pro- 
portion found, 0.2266 per cent). 

3. After taking like quantities of alcohol abstainers or infrequent drinkers, 
habitual moderate users, and heavy drinkers show substantial differences in the 
proportions of alcohol in the blood. 

(a) The concentration of the absorbed alcohol In the blood of the unaccus- 
tomed is higher than in that of the accustomed. 

(&) In the blood of the nonaccustomed- the highest percentage of alcohol in 
the blood is reached in from one and one-half to two hours ; it remains for some 
time at this level and then slowly decUnes. In the accustomed organism the 
alcohol percentage quickly reaches its highest point, and after remaining there 
for a short time quickly declines. 

(c) The alcohol content of the blood in nonaccustomed organisms remains for 
a longer time at a higher concentration than In the blood of the accustomed 
(five hours against two hours). 

(d) The time required for the elimination of alcohol from the blood is only 
about half as long in the accustomed organism (seven and one-half hours) as In 
the nonaccustomed. 

(e) Habitual moderate users come between abstainers and heavy drinkers 
about in proportion to the amount they are accustomed to use. 

4. The influence of alcohol upon the mental operations, as well as the symp- 
toms of higher or lower degrees of drunkenness, run parallel to the rise and fall 
of the concentration of alcohol in the blood. 

5. The higher susceptibility to alcohol shown by the epileptics is apparently 
to be attributed to the more rapid passage of alcohol into the blood as compared 
with the normal organism. 

6. These results make it possible to determine, in differential diagnosis, 
whether a case of unconsciousness is due to abuse of alcohol ; also, it makes it 
possli)le to determine whether a man has taken alcohol and to arrive at a 
rough estimate of the quantity used. 

We file with the committee the whole of this translated article and 
mark it " Exhibit A." From every source of scientific information 
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we are learning that alcohol even in small quantities is harmful, as 
the Supreme Court of Kansas, in the case of the State v. Kansas (80 
Pac. Rep., 987), says: 

"But the article is one whose moderate use even is taken into account by 
actuaries of the insurance companies and ^Yhich bars employment in classes of 
service involving prudent and careful conduct.'* 

Quantities of alcohol no larger than those in beverage amounts of 
3.3 per cent beer (2.75 per cent by weight) have been shown by care- 
ful experimental tests to produce signs of characteristic physical and 
mental impairment indicated by the British Board of Control's Com- 
mittee as stages in acute alcoholic intoxication or drunkenness. 

1. The persons experimented upon have sometimes observed subjective 
effects. » 

The subjects of experiments by Dodge and Benedict* were given 1 ounce 
or li ounces of alcohol. 

An ounce of alcohol would be an equivalent to that in 1.9 pints of 3.3 per 
cent beer (2.75 per cent by weight). The following results were noted: 

Subject II. A moderate user of alcohol. After taking one ounce of alcohol 
had a slight dizziness when he moved, sleepy * sensation, tingling feet, felt 
" on the edge of a jag." 

Subject III. An habitual drinker. After the dose of one ounce of alcohol 
face is flushed, feeling of w^ell-being intensified. 

Subject IV. Habitual drinker, occasionally took two pints of beer at dinner. 
After 1.5 ounces of alcohol, equivalent to 2.8 pints of 3.3 per cent beer (2.75 
I)er cent by weight), he was dizzy, had hazy vision. 

Subject VII. Habitual drinker. After 1 ounce of alcohol was sleepy, fell 
asleep during one experiment; noticed a feeling of irresponsibility. 

Subject IX. Accustomed to drinking three bottles of beer a day. After the 
li-ounce dose of alcohol, equal to 2.8 pints of 3.3 per cent beer (2.75 per cent 
by weight), was talkative. 

Subject X. The largest amount he had ever drunk was two glasses of cham- 
pagne at dinner. His dose of alcohol was taken an hour after a meal. After 
1 ounce of alcohol, the amount in 1.9 pints of 3.3 per cent beer (2.75 per cent 
by weight), he had feelings of discomfort, difficulty in controlling attention, 
a heavy sensation in the eyes which seemed to move down when required to 
move straight across. 

2. Objective results of experimental tests with small amounts of alcohol 
are precise and measurable, not dependent on the drinker's sensation. 

The laboratory tests to which the men were subjected showed* that 1 or 
1.5 ounces of alcohol, the amount in 1.9 to 2.8 pints of 3.3 per cent beer (2.75 
per cent by weight), impaired combined nerve and muscle action as proved 
by tests of important reflexes like the knee jerk and involuntary protective 
movement of the eye (knee jerk slowed 10 per cent; effectiveness impaired 
46 per cent; eye movement slowed 7 per cent; extent of movement decreased 
19 per cent). The extreme effect upon the knee jerk made it impossible to 
use the larger amount of alcohol. The speed of eye and finger movements 
was slowed (eye 11 per cent; finger 9 per cent) so that the experimenters 
concluded that there is probably " widespread impairment of motor coordina- 
tion " in the body "as a result of moderate doses of alcohol." (P. 185.) 

Tests by Durlg' in hill climbing after taking 1 ounce of alcohol, the amount 
In 1.9 pints of 2.75 per cent beer (weight), showed that he expended 15 per 
cent more energy and 21.7 per cent more time in climbing a given hill on tlie 
alcohol than on the uonalcohol days, other conditions being the same. He In- 
terpreted this result to mean that '* it was as if the effect of previous training 
were lost temporarily. The experienced climber Is reduced by the dose of 
alcohol to the level of a beginner and makes an unduly large number of badly 
directed or ill-judged movements " which is characteristic of one of the stages 
of intoxication. (See page 4.) 

* Walter E. Miles. The Effect of Alcohol on Psycho-Physiological Functions. 1918, 
pp. 135-139. 

* Raymond Dod^e and Francis G. Benedict : Psychological Effects of Alcohol. Pub- 
lished bv the Carnegie Institution of Washington. 1915. 

» A. Durlg. Arch. 4 d. ges. Physiologic, 113, 1906, p. 34. 

123873— 19— PT 3 10 
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Tests in precision carried out by Totterman (1916)* showed effects already 
noted as evidence of a stage of intoxication from the use of still smaller quanti- 
ties of alcohol (25 c.c.) the amount in about a pint and one-half (three glasses) of 
3.3 per cent beer (2.75 per cent by weight). The alcohol was taken 11 hours 
before the tests were made. The effects were (1) a falling off in amount of 
work done from 10 to 15 per cent; (2) an increased loss from fatigue and 
earlier appearance of fatigue on the alcohol days; (3) an after effect lasting 
more than 24 hours showing itself by a steady decline of work during the 
alcohol period and poorer' work on the first nonalcoholic days immediately fol- 
lowing the first alcohol period. 

Recent experiments were made by Curt Gyllensward* testing the effects of 
small quantities of alcohol on accuracy in touching a mark. The amounts of 
alcohol used were respectively 5, 10, and 30 c. c, corresponding to the amounts 
approximately in 5 ounces, 10 ounces, and 1.9 pints of 3.3 per cent beer (2.75 
per cent by weight). 

In every test in which the alcohol was taken, both when the subject knew and 
when he did not know he had taken it, his skill in touching the mark with his 
eyes closed was reduced. In seven experiments with the smallest amount of 
alpohol, when the subject did not know when he had taken it, his average loss 
of precision was 32 per cent. 

By contrast, on some of the nonalcoholic days, after insufficient or restless 
sleep, with a slight cold or other unavoidable disturbance, there would be a 
falling below the average in skill, but these losses never exceeded 10 per cent. 

The foregoing subjective and measurable objective results of using amounts 
of alcohol no larger than those in ordinary beverage quantities of 3.3 per cent 
beer (2.75 per cent by weight) appear to fall definitely within the class of 
evidence of early stages of acute intoxication as described. 

They appear even to fall within the definition of intoxication said to have 
been submitted by counsel of the complainants, for they show " a loss of the 
ordinary control of the mental faculties or bodily functions to a substantial 
extent." (Par. 198.) 

The rate of absorption of alcohol does not depend upon the degree of con- 
centration. 

The following table is from a report of experiments in which the time of 
absorption of alcoholic solutions of varying strength was precisely determined. 

Ahsorption of alcohol according to different concentration. 



Concentration of alcohol used. 



Percentage of alcohol ahsorbed from duplicate 
ligated loops of intestines. 



Experi- 
ment 15. 



Experi- 
ment 18. 



Experi- 
ment 21. 



Experi- 
ment 32. 



Average 
percent 
of alcohol 
absorbed. 



5 per cent 

10 per cent 

50 per cent 

95 per cent 

Average 



86.6 
86.8 
73.8 
63.3 



87.2 
97.5 
90.2 
79.8 



64.9 
92.1 
65.2 
77.4 



U2.0 
100.0 



100.0 



i79.« 
94.1 
79.6 

sai 



77.6 



74.9 



196.4 



83.3 



» Exclusive of 12 per cent experiment 32. 

Author's conclusion, "The absorption is scarcely influenced by the concen- 
tration of the alcohol, although a 10 per cent solution is absorbed somewhat 
better than 5, 50, and 95 per cent solutions." * 

Dilution of alcohol, as in weak beer, does not make it less injurious after 
absorption into the blood. 

The injury to the tissues of the body depends on the percentage of alcohol 
in the blood. 

1 Uno Totterman, Finska Lfikaresllllskapets Handllnger, Oct. 1, 1906. 

2 Skandlnavischon Archiv. ftir Physiologic, 1918, pp. 327-347. 

« " Quantitative studies on the Gastro-Intestinal Absorption of Druga. Part III. The 
absorption of alcohol." By Paul J. Hanzlik and Russel J. Collins, in Journal of Pharma- 
cology and Experimental Therapeutics. 1913-14. Vol. V, p. 185. Cited also by Soll- 
mann. Manual of Pharmacology. 
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Experimental tests show tliat this percentage is the same after equal amounts 
of alcohol whether it be given in doses of weak beer, containing* as little as 2i 
per cent alcohol, or of whisky, 43.6 per cent alcoholic strength. 

The advisory committee of the British board of control say on this point 
(p. 89) that available evidence gives little support to the view that the inebriat- 
ing action of **a given dose of the drug may differ to some extent according 
as it is taken in a strong or a weak solution.*' The evidence they cite is that 
of Widmark.* 

In one of Widmark's experiments the alcohol content of the blood at th^ end 
of the first hour, after taking alcohol in different degrees of concentration, was 
practically the same in each case as shown by the following table : 



Dose of alcohol. 


Alcoholic strength of solution. 


Amount of liquid 
drunk. 


Percentage 

in blood 

after 1 hour. 


30C.C 


4.5 per cent (Pilsener beer) 


f ofaquart 

14 Quarts 


0.049 


30C.C 


2.25 per cent ( Pilsener beer) 


.050 











In another series of experiments, Widmark used different concentrations of 
whisky corresponding to alcoholic liquors of various alcoholic strengths, and 
reported the percentage of alcohol in the urine. (He had previously proved 
the latter to correspond almost exactly to the percentage of alcohol in the 
blood.) Here also he found the percentage of alcohol to be the same In a 
bodily fluid, whether the alcohol was taken strong as in whisky or diluted to 
the alcoholic strength of wine and beer. 



Dose of alcohol. 


Alcoholic 
strength of 
solution. 


Amount of liquid drunk. 


Percentage 
of alcohol 
in urine. 


21.8 c.c 


Per cent. 
43.6 
21.8 
14.5 
8.7 
4.4 


50 c. c— If ounces 


.055 


21.8 c.c 


100 c. c.»3| ounces 


.054 


21.8 c.c 


150 c. c— 4*of io-ounce glass 


.057 


21.8 c.c 


250 c. c— 8 ounces (1 small tumbler) 


.056 


21.8 c. C 


SOfl c. c— tft onn«fls' (2 small tumblers). 


.05& 









Thus the Widmark experiments show that when the original amount of 
alcohol is the same the percentage of alcohol in the blood, by which it is carried 
to the tissues of the body, is practically the same after a given time, whether the 
alcohol is taken strong, as in whisky, or diluted, as in 2.25 per cent beer, which 
was weaker than the proposed 3.3 per cent (2.75 per cent, weight) "war beer.'* 

Referring to the Widmark experiments, the Brewers' Journal (Apr. 1, 1916), 
which describes itself as " the representative paper of the brewing, malt, and 
hop trades," says (p. 230) : 

'* So far as the alcohol content of the blood is concerned, It appears to be a 
matter of indifference whether the alcohol is consumed in a dilute state (beer) 
or In a form of spirits." 

It Is not necessary that the amount of alcohol sufficient to cause drunkenness 
be taken into the stomach at one time. 

Its absorption into the blood is rapid ; its oxidation is slow. 

** Ordinary amounts of alcohol in any dilution are quickly absorbed and will 
usually have disappeared from the stomach in less than half an hour." * 

" The absorption of alcohol occurs rapidly, mainly from the small intestines, 
and is practically independent of the quantity." Vollmerlug (1912) is cited as 
tlnding absorption practically complete In one hour.* 

" Those who are accustomed to alcohol oxidize it all in 7i hours, whereas 
those who have been abstainers require twice that time." Voltz and Dietrich 
are cited (1914) as giving dogs 2 c. c. of alcohol per kilogram of body weight, 

1 Widmark : Skandlnav. Archiv. f. Physiologie, Vol. 33, p. 85. 1916. 

« Walter A. Bastedo, assistant professor of Clinical Medicine Columbia University in 
** Materia Medica ; Pharmacology ; Therapeutics ; Prescription writing." Second edition, 
1918. 

s Torald Sollmann : Manual of Pharmacology. 
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finding that; after 10 hours only 73 per cent of it had been oxidized. About 90 
per cent was oxidized in 15 hours, and from 18 to 20 hours were required for 
the complete oxidation/ 

If, however continued drinljs of an alcoholic beverage are taken before 
oxidation of the alcohol in earlier drinks is completed, it would appear that by 
drinking at frequent intervals it would be possible to introduce amounts of 
alcohol into the blood that would produce signs of intoxication even with 
beverages of mild alcohoHc strength. 

The percentage of alcohol in the blood at the time of " deep " or " complete " 
drunkenness is not an index to intoxicating amounts of alcohol. . 

Affidavits of the complainants based their conclusions as to the amounts of 
alcohol needed to produce intoxication upon a statement made bv the Committee 
of the British Board of Control to the effect that "in cases ^of drunkenness 
m man the blood has been found to contain in one observation, 0.153 per cent 
of alcohol, and in another instance when the intoxication was more nro- 
nounced, 0.227 per cent." 

Examination of the reports of the experiments from which this conclusion 
^vas derived showed different results, according to whether the subjects were 
cabstainers. moderate drinkers or heavy drinkers.'' 

The subject who had 0.15 per cent 'of alcohol in the blood at the stage of 

drunkenness" was an abstainer. The "drunkenness was deepest" at this 
period, but it "was well under way*," 30 minutes after taking the alcohol 
when there was a smaller qtiantity in the blood, 0.131 per cent. 

Another abstaining subject was " dead drunk " at the end of one and one- 
quarter hours when the percentage of alcohol in the blood was but 0.133 per 
cent, and remained so for another hour when the percentage of alcohol in the 
blood was 0.134 per cent. 

With two moderate drinkers, the highest percentages of alcohol in the blood 
were reached in 2^, IJ hours, respectively, but the percentages of alcohol were 
lower, 0.11 and 0.12. With two others there was 0.14 at the end of li hours, 
and 0.08 at the end of the same period. There was no deep drunkenness 
among the moderate drinkers, but there were bad feelings, dizziness, sense of 
pressure in the head and eyes, with sleepiness and fatigue. 

With the six heavy drinkers, the highest percentages of alcohol in the blood 
were 0.11, 0.12, and 0.13 per cent ; the lowest, 0.05 per cent ; average, 0.11 per 
cent. The maximum was reached in three cases in half an hour ; in the other 
three, in from 1.25^ to 2.25 hours. There was fio drunkenness among them, 
some talkativeness, a slight feeling of fatigue, a sense of pressure in the eyes 
being the chief effects noted. 

These varied effects of doses of alcohol, equally proportionate to body weight, 
ehow the impossibility of drawing any general conclusion as to the amount of 
alcohol in the body that would cause drunkenne&s. 

The percentage given by the Committee of the British Board of Control, 
"0.15," was that which produced deep or complete drunkenness in abstainers, 
according to Schweisheimer's ' own report. The highest percentage in moderate 
drinkers and heavy drinkers fell below this amount, indicating their ability' to 
<lispose of the quantity of alcohol more quickly. Complete dninkenness, the 
board of control showed ("Alcohol," pp. 35, 36, 85), was the final stage in acute 
Intoxication. Before this stage is reached, there are the earlier stages of 
intoxication which might be and evidently were produced by similar amounts 
of alcohol. 

Schweisheimer's records show that alcohol did not disappear from the blood 
until after 7^ to 12 hours. In one case a trace still remained at the end of 23^ 
hours. During this entire period, therefore, the tissues of the drinkers were 
being subjected to the effects of alcohol, in varying amounts, but liable to cause 
the finer symptoms of alcoholic poisoning such as impairetl self-control or 
lowered working ability, or, if the drinking were often repeated, to produce 
the changes that eventually result in the pathological conditions of chronic 
filcoholic poisoning. Indeed, four of the six heavy drinkers were at the time 
actually under treatment for disease. 

As long as alcohol remains in the blood unoxidized, even though there may 
be no symptoms of drunkenness, it is a protoplasmic poison. Tissue Intoxlca- 



1 Lusk : Science of Nutrition, 1917, p. 357. 

' Schweisheimer. Deutsche.s Archlv. f. Klin. Medlzin Vol. 109, 1913, p. 271. 
* Waldorman Schweisheiraer-Der Alkolgehalt des Bultes under ver schled enen Dcdin- 
gungen in Deutclies Archiv. fur Klinische Medizin Heft 3 and 4. 1913. 
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tion or poisoning goes on before and after the height of concentration of alco- 
hol in the blood reaches the drunkenness stage. 

" Whenever the proportion of alcohol in the circulating medium becomes 
greater than the cells can rapidly decompose, it exerts a protoplasmic effect. 
These effects are cumulative."* 

The prolonged and habitual consumption of alcohol, though insufficient In 
quantity, continues Fitch, " to produce any of the outward or visible signs ot 
intoxication, is yet beyond the immediate oxidizing power of the cells and may 
result In considerable detriment to the tissues." 

" Having a great affinity for water, and being a coagulant of protein, alcohol 
tends to irritate and destroy cells* It is therefore a general protoplasmic 
poison." ■ * 

Belief by the user that the alcohol In an alcoholic beverage does him no 
harm * is not regarded as scientific evidence, because experimental tests have 
repeatedly shown that the subject's feelings as to the effect of alcohol upon the 
operations tested were, as a rule, untrustworthy. 

" The man who conducted one series of experiments to determine the effect* 
of regular consumption of alcohol supposed during the whole period covered by 
the experiments * that not in a single instance had the outcome been unfavor- 
able to alcohol.* Not until the arithmetical working out of the results after the 
experiments were over did he alter his conviction.*^ 

" In these shooting experiments we met distinctily again the well-known alco- 
holic delusion concerning one's own abilities. When questioned concerning^ 
their impression of how well they had done, five believed they could shoot 
better under the influence of alcohol, three had observed an impairment, and 
the others could give no opinion. Of the first group three actually had shown 
an Improvement at the start and one even at the close of the experiment. At 
the maximum of the effect all three had done worse. The other two declined 
in precision as much as 10 per cent. 

" The second group had, as they thought, shot worse under the influence of 
alcohol, but in one case only a very little. The others had been unaware of 
the very market impairment of their work, reaching as high as 10 per cent. 
Ten of the men declared when questioned that they would rather have the 
alcohol when they were to shoot, and the majority of these were badly influ- 
enced by It. Precisely in this self-deception which concealed from them the 
impairment of their ability lies, of course, a special danger." ° 

In needle-threading experiments testing the effect of alcohol on coordination 
(Totter man) : 

" It may be noted as a peculiarity that the work during the flrst four alcohol 
days seemed to go more slowly, but the counting showed it to be as good a» 
that of the last days, when no alcohol was taken. During the following days 
the work went on with less effort, and I expected accordingly better results^ 
but on counting up it proved to be the other way." • 

Durig had the Impression that In climbing he worked more easily on the 
alcohol days. But results of the tests showed that he spent 15 per cent n^ore 
energy and accomplished 16.4 per cent less per second, requiring 21.7 per cent 
more time to climb the mountain than on nonalcohol days.' 

No generalizations regarding the intoxicating power of 3.3 per cent beer can 
be deduced from the quantities said to be (Jrunk by the brewery or other work- 
men without visible signs of intoxication (complainants' affidavits, par. 227, 
237, 244, 250, 265, 272, 292, 301, 314, 317, 320, 322, 325, 328, 331, 333). 

1. The observers apparently made no tests for the detection of the effects of 
alcohol. Carefully performed tests (see III) revealed effects known to Indi- 
cate certain stages of intoxication and measurable impairment of efficiency. 



1 William Edward Fitch, M. D., major, Medical Reserve Corps, U. S. A., in *• Dieto- 

« Walter A Bastedo * professor of clinical medicine, Columbia University, in " Materia 
Medlca: Pharmacology; Therapeutics and Prescription WriUng," 2d edition, 1?18. 
•Complainants' affidavits, pars. 26. 94, 108, 259. 273, 281, 318. 325. 331, 334. 336. Id 

*R. Wlassak, referring to Psychologlsche Arbelten. Vol. Ill, p. 457. ^^ ^ . ,. 

•E Kraepelln, professor of psychiatry. Munich. Internationale Monatschrlft zur 
Erforschung des Alkoholismus, etc., XXVI. Heft 10-11, 1916. The amount of alcohol 
used was equivalent to that In 2 J pints of .^.3 per cent heer (2 75 per cent by weight). 

• Totterman : Finsl^a Lft Icaresailskapetes Handllnger. Oct. 1916. Alcohol used was the 
amount in 1.6 pints of 3.3 per cent beer (2.75 per cent by weight). , , ^ ^ ^^ 

'Gruber- Die Alkoholfrage. Vol. III. 1. 1911. Alcohol used equivalent to the 
amount m 1.9 pints of 3.3 per cent beer (2.75 per cent by weight). 



Digitized by 



Google 



340 PROHIBITING INTOXICATING BEVERAGES. 

2. The brewery workmen were apparently habitual heavy drinkers. Com- 
mon observation and experiments ( Schweisheimer, et al.) have repeatedly 
t^hown that such drinkers are on the average less affected by amounts of alcohol 
that would cause drunkenness in others. 

3. Even if these habituated drinkers can dispose of large quantities of alco- 
hol without visible signs of mental disturbance, this does not prevent the slow 
poisoning of the tissues that eventuate in chronic alcoholism. 

" It is certain that while the nerve cells of the habitual drinker become tol- 
erant to the presence of alcohol, other body cells are less able to accommodate 
themselves to it, with the result that they are very liable to be injuriously 
affected if the development of tolerance in the nervous system leads, as it natu- 
rally tends to lead, to the taking of larger doses of the drug." * 

In proof of this, insured brewery workers have a mortality record suggesting 
the effects of chronic alcoholic poisoning which may proceed without signs of 
drunkenness. 

Life insurance statistics from 43 American insurance companies showed ex- 
cessive mortality among brewery workers at the following rates : 

Death rate 
above normal. 

Proprietors, managers, and superintendents of brew^eries 35 per cent 

Clerks in breweries 30 per cent 

Foremen, malsters, beer-pump repairmen, and journeymen 52 per cent 

These figures quoted by Dr. Eugene Lyman Fisk, medical director of the 
Life Extension Institute, relate to insured men. 

They " indicate that * * * brewery foremen, malsters, and the like have 
a death rate higher than electric linemen, glasswoi kers, city firemen, metal 
grinders, or hot ironworkers, although there is nothing in the brewery * * ♦ 
business per se that is at all hazardous or unhealthful, aside from the possible 
temptation to drink and its collateral hazards." * * * * 

The amount of 3.3 per cent beer (2.75 per cent by weight) declared by the 
affidavits of complainants to be used by workmen in breweries were said to be 
** 8 or more glasses in a short time " (par. 292) ; " 8 to 10 glasses a day or more *' 
(par. 315) ; ** 8 to 12 glasses a day " (pars. 324, 331, 333, 335) ; '* 10-12 glasses 
in the afternoon" (par. 289); ** 12 glasses in the course of a few hours" 
(pars. 317, 320) ; "12 glasses per day" (pars. 280, 324) ; "12 large glasses a 
day" (par. 322) (In Hoffman case). 

The brewery worker who consumes even 8 half-pint glasses of beer in his 
working day, gets in the course of 10 or 12 hours 2.1 ounces of alcohol from 
the "war beer" (2.75 per cent by weight). The man who drinks 12 half-pint 
glasses in " a day " or " an afternoon " of this 3.3 per cent beer (2.75 per cent 
I)y weight) gets in the course of his half or whole working day of 5 or 10 
hours, 3.16 ounces of alcohol, an amount more than twice as large as that set by 
Austie* (1.5 oz.) as the amount that the body could dispose of in 24 hours. 

"Applicants for life insurance who exceed *Anstie's limit ' were classified as 
steady free users. The mortality in that class was double that among the 
general body of policyholders. * * * The man who passes *Anstie's limit ' 
goes with a substandard class and a poor substandard class at that. While 
individually he may escape, he belongs to a class that is fated to lose twice as 
many men in the same space of time^as many men in the same space of time as 
the general average." * 

Of course the less amount of alcohol there is in a beverage the less 
harmful it is. But, as Dr. Howard Kelley has well said, anything 
above one-half of 1 per cent of alcohol would be dangerous. This 
is true even if the question of law enforcement were not involved. 
The experience, however, in the dry territory of the United States, 
which comprises 90 per cent of it geographically, proves that any 
alcoholic content larger than this jeopardizes law enforcement. The 
very small amount of alcohol in the human system to which Mr. 
Untermyer refers is used for producing heat and not as a food 
material, which would be used on certain occasions for heat, and 

1 Committee of British Board of Control : "Alcohol/* p. 92. 

« E. L. Flsk : "Alcohol. Its Relation to Human Efficiency and Longevity." 1917, pp. 
82 33 

» Anstie : The Practitioner. Vol. XIII, p. 17. 
* B. L. Fisk : Ibid. pp. 22-24. 
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to that extent it is a substitute for food. It simply saves food from 
being used for this purpose, but is not a food product. We some- 
times dump garbage in the furnace, but no one would contend that 
garbage was a practical or useful fuel: 

Nature is a better adjuster as to the amount of alcohol needed in 
the system for this purpose than the brewers and other dealers in 
a commercialized corrupt traffic, who use their product to make 
alcoholic addicts, take money from them which is needed for the 
support of their families, and in many casQS ruin their efficiency 
and morals. To insinuate that every person is a walking brewery 
is ridiculous, and even if he was he does not need the aid of outside 
brewers to help supply that need. 

The declaration that no scientist will say that one-half of 1 per 
cent beer is intoxicating sheds no light on the question, even if the 
statement was true. X^is is .not the issue in this controversy. No 
prohibition law defines intoxicating liquor as to make the definition 
of the term conform to what is required to produce visible intoxi- 
cation. It would be impossible to fix such a standard as is shown 
in the brief which we have filed with the committee. Legislative 
bodies define the term "intoxicating liquor" in order U) make 
effective the purpose of the original prohibition act. In order 
to do this the law must prohibit all of these subterfuges and alcoholic 
camouflages that will make the enforcement of the law difficult. 
It is fundamental that the legislative body must have the power to 
make its own laws effective, otherwise laws that are placed on the 
statute books would be nonenforceable. The only question to con- 
sider here is. Does the definition have a reasonable relation to the 
admitted purposes of the prohibition law ? Is it appropriate legis- 
lation to make the eighteenth, amendment enforceable? We have 
set forth on pages 68 to 65 at the committee hearings on this bill 
the Supreme Court decisions showing that the purpose of this legis- 
lation is to discourage and prevent the consumption of liquor; 
that because of the deleterious effect of liquor the Government has 
an enlarged power over it that does not apply to ordinary com- 
modities; that the lawless character of the traffic makeg necessary 
the enactment of prohibition laws, which would not be upheld if 
applied to decent and useful products. We have also shown that 
the United States Supreme Court and the State supreme courts 
have uniformly sustained these laws, defining the term " intoxicat- 
ing liquor," because they have a reasonable relation to the end 
sought by the legislation. 

Thirty-three prohibition Slates and 13 local-option States have 
demonstrated that in order to enforce prohibition it is necessary to 
define this term. Congress defined the term in the Indian liquor 
law, the District of Columbia and the Alaskan liquor law, and other 
Federal authorities. The courts have sustained all of these laws as 
valid enactments. Why, then, after this experience in the States 
and the United States, which is conclusive on this point, should 
Congress start backward and adopt a standard of leffislation on 
prohibition which has been discarded for years in prohibition ter- 
ritory? The definition of intoxicating liquor in prohibition States 
will be found on pages 65 to 69, Part I, of the Senate hearings on 
this bill. We challenge our opponents to show a single up-to-date 
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decision which holds that the legislative body does not have power 
to define this term. The Congress has demied 256 terms in the 
statutes ; many of them are words and phrases found in the Consti- 
tion. Why should Congress halt now when the necessity for defin- 
ing this term is greater than in any instances where it has been de- 
fined ? 

The seeming anxiety of the brewers that the proposed definition 
of liquor will make the law unconstitutional will not be taken se- 
riously. If they were half as sure of this as they pretend to be, 
they would not oppose it, but would let it be adopted and then have 
the courts set it aside. They are not alarmed because they fear 
Congress will exceed its authority; they are alarmed because they 
fear Congress may use the authority the courts make clear they 
have the right to use. Those who have been fighting for this legis- 
lation are willing to accept the challenge of the brewers on this 
point and let the courts determine the validity of the proposed pro- 
vision which has precedent, and has uniformly been sustained by 
the courts. 

Mr. Untermeyer advances the novel proposition that under the 
eighteenth amendment the Federal Government must have "the 
assent of the State " in the enactment of laws prohibiting liquors ; 
that this is what the' concurrent power section means. 

The " concurrent power " clause is included in section 2 of the prohibition 
amendment, which reads as follows: 

" The Congress and the several States shall have concurrent power to enforce 
this article by appropriate legislation." 

Opponents of prohibition assert that the eighteenth amendment can not be 
enforced until the State and Federal Governments enact identically the same 
laws on this subject matter; tliat concurrent power means joint action, or 
exactly the same action on the issue involved. The friends of the eighteenth 
amendment insist that concurrent power simply means equal power or authority 
on the part of the State and P''ederal Governments to enact prohibition legis- 
lation and that the use or failure to use this power by one does not prevent 
the other unit of Government from using its full power, or part of its power, 
to carry out the manifest purpose of the eighteenth amendment. 

In constitutional law, power is simply the right to take action in respect to a 
particular subject matter. The power referred to in this amendment is the 
governmental, power to enact legislation to enforce the prohibition amendment. 

In the long line of decisions the word "concurrent" has been construed to 
mean the following: "Contributing to the same event or effect"; "cooperat- 
ing " ; " seeking the same objects." These and many other similar court con- 
structions make clear that two units of government may be given authority 
or power to carry out the purpose of the eighteenth amendment. There is no 
limitation on this power except that these imits of Government can only use 
tiiat authority in harmony with the purpose of the eighteenth amendment. 

The opponents of the eighteenth amendment err in claiming that concurrent 
legislation must be enacted. The Constitution does not require concurrent 
lt?gislation before the eighteenth amendment can be enforced. It simply confers 
concurrent power upon the State and Federal Government. There is a vast 
difference between two units of government having power to do a thing and 
making the enforcement of a constitutional provision contingent upon the 
State and Federal Governments enacting concurrent legislation. 

The section in controversy was inserted by the House in place of the pro- 
vision which was originally adopted by the Senate, which reads as follows: 

" Tlie Congress shall have power to enforce this article by appropriate legis- 
lation." 

The Judiciary Committee of thi3 House raised the question whether the States 
would have complete and ample authority to enforce prohibition if the Senate 
provision was adopted. Such power was not exactly given. Many of the 
ablest lawyers in the Senate contended that States would have power to enforce 
prohibition under the clause which they adopted, because power was not snecif- 



Digitized by 



Google 



PROHIBITING INTOXICATING BEVERAGES. 343 

Ically limited or taken from the States. If the Senate provision had been 
adopted, the courts probably would have construed the amendment to give 
ample power to the States tc^ enforce laws providing for the prohibition of the 
beverage liquor traffic. It will, therefore, be seen that the clause which the 
wets hope will weaken the amendment and render it unenforceable was de- 
signed to strengthen it and give It effectiveness. 

The doubt whk-h arose in the minds of some of the Congressmen concerning 
the power of the State under the Senate provision was based upon decisions of 
the Supreme Court like the following: 

"Whenever the terms in which a power Is granted by Congress, or the 
nature of the power required that It should be exercised exclusively by Con- 
gress, the subject is as completely taken from the State Legislature as If 
they had been expressly forbidden to act on It." 

The House Judiciary Committee, In order to make this power of the States 
more certain, inserted thi* *' con'iurrent " clause provision in the act, so that 
there would be no doubt that tlie State would have full power to enforce the 
prohibition within Its borders. 

HOW AMENDMENT WIIX BE ENFORCED. 

Congress, having the power as well as the obligation to enact legislation to 
enforce the amendment, will doubtless prohibit the manufacture and sale of 
intoxicating liquor for beverage purposes and place the obligation upon the 
Federal courts to enfore the prohibition act and outline the procedure for Its 
enforcement. It Is stated by opponents of prohibition that this policy will re* 
suit in a conflict between the Federal and State laws,^ and that concurrent 
power under such a condition Is Impossible. 

The Constitution must be construed In Its entirety. Article VI of the Con- 
stitution was not amended or repealed by the eighteenth amendment. Article 
VI says: 

** This Constitution and the laws of the United States which shall be made in 
pursuance thereof and all treaties made, or which shall be made, under the 
authorities of the United States, shall be the superior law of the land, and the 
judges in every State shall be bound thereby ; anything In the constitution or 
the laws of any State to the contrary notwithstanding." 

The Supreme Court in construing this has said : " It must always be borne 
In mind that the Constitution and laws of the United States are as much a part 
of the law of every State as its own local laws and constitution." This power 
of the Federal Grovernment over the State government was illustrated in the 
West Virginia case decided by the Supreme Court In January, 1919. The court 
said: 

"When Congress exerts Its authority in a matter within Its control. State 
laws must give way in view of the regulation of the subject matter by the 
superior power conferred by the Constitution." 

While the State Is given equal power within its jurisdiction to enact laws 
prohibiting the liquor traffic, if it does not use that power to the full extent, 
this will not prevent the Federal Government from carrying out the full pur- 
pose and power of the eighteenth amendment as authorized In the Constitution. 

There will be no more conflict than there is now between offenses on the same 
subject matter which are defined by a Federal and a State Government. There 
are varying and even conflicting standards between the State and Federal laws 
as to what Is Intoxicating liquor, adulterated foods, drugs, etc. A citizen of a 
State who is inclined to break these laws will have to inform himself as to the 
provisions of both Federal and State enactments and conform his conduct to 
both. The eighteenth amendment notifies him that the beverage liquor traffic 
is prohibited and there is no limit on the power of the State or Federal legisla- 
tive bodies In passing laws which have a reasonable relation to the end author- 
ized. The Federal court will enforce the Federal acts. The State courts will 
have at least as much authority to make arrests and help to enforce this Fed- 
eral law as they have to enforce any other Federal law. Section 1014 of the 
Federal statutes provides: 

" For any crime or offense against the United States, the offender may, by 
any justice or judge of the United States, or by any commissioner of a circuit 
court, to take ball, or by any chancellor, judge of a supreme or superior court, 
chief or first judge of common pleas, mayor of a city, justice of the peace, or 
other magistrate of any State where he may be found, and agreeable to the 
usual mode of process against offenders in such State, and at the expense of the 
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United States, be arrested or imprisoned, or bailed, as the case may be, for 
trial before such court of the United States as by law has cognizance of the 
offense. Copies of the process shall be returned as speedily as may be into the 
clerk's ofllce of such court, together with the recognizances of the witnesses for 
their appearance to testify in the case. And where any offender or witness is 
committed in any district other than that where the offense is to be tried, it 
shall be the duty of the judge of the district where such offender or witness is 
imprisoned, seasonably to issue, and of the marshal to execute, a warrant for 
his removal to the district where the trial is to be held. (R. S., sec. 1014; acts 
Sept. 24, 1789, c. 20, sec. 33, 1 Stat., 91 ; Mar. 2, 1793, c. 22, sec. 4, 1 Stat., 334 ; 
Aug. 22, 1842, c. 188, sec. 1, 5 Stat. 516.)" 

The State courts, with the larger number of ^officers and more adequate law 
enforcement machinery, will enforce the laws enacted by the States in order to 
make prohibition effective within their borders. When a State and a munici- 
pality have " concurrent power " to prohibit the liquor traffic, each enacts its 
own laws. The municipality enforces its own laws within the municipality. 
The State enforces its State law, ,not only in the municipality but throughout 
th^ whole State. Each unit of government enforces its laws throughout the 
entire territory within its jurisdiction. Many dry States give not only " con- 
current power " to the municipal council and the State legislature to prohibit 
the sale of liquor, but they confer " concurrent " jurisdiction on city, township, 
county, and district courts to enforce the law. 

The suggestion that the " concurrent power " clauses gives one State author- 
ity to enact a law which will apply in another State will not be taken seriously 
by either lawyers or laymen. " Concurrent power " simply means equal power 
for both the State and the Nation to enact laws prohibiting the beverage liquor 
traffic within their respective borders. 

To give two sovereignties " concurrent power ** over a given subject matter is 
not a new doctrine. Both the Federal and State Governments have power to 
regulate elections for Congress. ( See ex parte Yarbrough, 110 U. S., 662 ; Coni- 
monwealth v. Kitchen, 141 Ky., 657; In re Coy, 127 U. S., 743.) 

It has been held by the court that persons owing duty to two sovereignties 
are amenable to both. Justice Grier in rendering this opinion said : 

" Every citizen of the United States is also a citizen of a State or Territory. 
He may be said to owe allegiance to two sovereigns, and may be liable to 
punishment for an infraction of the laws of either. The same act may be an 
offense or transgression of the laws of both. * * ♦ That either or both may 
(if they see fit) punish such an offender can not be doubted. Yet it can not 
be^truly averred that the offender has been twice punished for the same offense ; 
but only that by one act he has committed two offenses, for each of which he is 
justly punishable. He could not plead the punishment by one in bar to a con- 
viction by the other." 

Justice Hook, in case of McKinney v. Landon, said : 

' " It is no defense to a prosecution for a violation of the antitrust laws of a 
State that the accused by the same general course of conduct has also violated 
the similar laws of the United States, or, indeed, has been punished therefor." 
(209 Fed., 300, at p. 307.) 

It has been repeatedly held that when the Government is given jurisdiction 
over a subject matter it may enact laws to make its power effective. The 
Supreme Court said, in re Raher (140 U. S., 345), that the Wilson Act was 
** enacted in the exercise of its police powers." In the case of Hoke v. State 
it says: 

" Congress may adopt not only the necessary but the convenient means nec- 
essary to exercise its power over a subject completely within Its power, and 
such means may have the quality of police regulation. ♦ ♦ ♦ Our dual 
form of government has its perplexities. State and Nation have different 
spheres of jurisdiction, as we have said, but it must be kept in mind that we are 
one people, and the powers reserved to the States and those conferred on the 
Nation are adapted to be exercised, whether independently or concurrently, to 
promote the general welfare, material and moral." (227 U. S., 309.) 

If " concurrent power " may be exercised by State and Nation without this 
provision in the eighteenth amendment, it will not be hindered by having the 
authority for the exercise of the power written in the Constitution. It is mani- 
fest from this and other decisions that the court is not alarmed at any effort 
to bring about cooperation between the State and Federal Governments. The 
Federal court would find no more difficulty in sustaining laws under this " eon- 
current power" clause than State courts find in sustaining laws which give 
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"concurrent power" to a municipality and a State to prohibit the sale of 
liquor and then confer " concurrent " Jurisdiction upon local and State officers 
to enforce the law. 

, We respectfully submit that the brewers have a poorer claim for 
leniency than any other class of liquor dealers. The story of their 
corrupt methods in politics, their lawlessness, their unpatriotic ac- 
tivities, and their vicious influence is set forth in the report of the Sub- 
committee of the Judiciary under Senate resolution 307. This is not 
rumor or the ravings of some prohibition fanatic, it is the finding of 
a committee after hearing volumes of sworn testimony on this subject. 
It reflects no credit upon the organized liquor traffic of this Nation. 
Every patriot who reads that report will realize that the most vicious 
and corrupt influence in American life has been put under the ban 
of the law by this eighteenth amendment. In the light of this 
testimony the people confidently expect that no member of Congress 
will give comfort or quarter to this vicious traffic by voting for a 
nonenforceable or inefficient law enforcement code. Tjie courts have 
made clear the right of Congress to destroy the last vestage of the 
beverage liquor traffic. The overwhelming sentiment of this Nation 
will be disappointed and chagrined if you fail to do it. 

Senator Sterling. The committee will now adjourn until to-mor- 
row. 

(Thereupon the committee adjourned to meet at 10.30 o'clock a. m., 
Thursday, July 17, 1919.) 
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